ST ATE B A Rr O F Mi1cuni1ceanN

Public Policy Committee

Agenda

January 26, 2018



Agenda
Public Policy Committee

January 26, 2018 — 8:00 am - State Bar of Michigan, Room 2
For those joining by phone, the conference call number is
1.877.352.9775, passcode 6516204165%.

Public Policy Committee......cooovvvvviiiiiiiiiniiiiininn, Jennifer M. Grieco, Chairperson
A. Reports
1. Approval of November 17, 2017 minutes
2. Public Policy Report

B. Court Rules

1. ADM File No. 2017-19: Proposed Amendment of Rules 2.410 and 2.411 and Proposed Addition of
Rule 3.970 of the Michigan Court Rules

The proposed amendments of MCR 2.410 and MCR 2.411 and adoption of the new MCR 3.970 would provide
explicit authority for judges to order mediation in child protection proceedings.

Status: 02/01/18 Comment Petiod Expires
Referrals: 10/18/17 Access to Justice Policy Committee; Civil Procedute & Courts Committee;
Alternative Dispute Resolution Section; Children's Law Section; Family Law Section.
Comments:  Access to Justice Policy Committee: Support with Amendments.
Comment provided to the Supreme Court included in materials.
Liaison: Erane C. Washington

2. ADM File No. 2015-26: Proposed Addition of Rule 3.808 of the Michigan Court Rules

The proposed addition of Rule 3.808 is consistent with § 56 of the Michigan Adoption Code, MCL 710.56.
This new rule arises out of Ir re JK, 468 Mich 202 (2003), and I re Jackson, 498 Mich 943 (2015), which involved
cases where a final order of adoption was entered despite pending appellate proceedings involving the adoptee
children. Although the Michigan Court of Appeals has adopted a policy to suppress in its register of actions
and online case search tool the names of children (and parents) who are the subject of appeals from
proceedings involving the termination of parental rights, this information remains open to the public.
Therefore, in order to make the determination required of this new rule, a trial court may contact the clerk of
the Michigan Court of Appeals, the Michigan Supreme Coutt, or any other court where proceedings may be

pending.

Status: 02/01/18 Comment Petiod Expites

Referrals: 10/18/17 Access to Justice Policy Committee; Civil Procedute & Courts Committee;
Children's Law Section; Family Law Section.

Comments:  Access to Justice Policy Committee: Support.

Liaison: Victoria A. Radke

3. ADM File No. 2016-13: Proposed Addition of Rule 3.810 of the Michigan Court Rules

The proposed new rule would requite a court to provide an indigent putative father whose rights are
terminated under the Adoption Code with transcripts for the purposes of appeal, similar to the requirement in
MCR 3.977(]) for putative fathers whose rights are terminated under the Juvenile Code.

Status: 02/01/18 Comment Petiod Expites

Referrals: 10/18/17 Access to Justice Policy Committee; Civil Procedure & Courts Committee;
Children's Law Section; Family Law Section.

Comments:  Access to Justice Policy Committee: Support; Appellate Practice Section: Support with
Amendments.

Liaison: Shauna L. Dunnings



4. ADM File No. 2017-18: Proposed Amendment of Rule 3.903 of the Michigan Court Rules

The proposed amendment of MCR 3.903 would make juvenile guardianship information public. This change
would resolve the conflict between the child protective proceeding social file (which is considered nonpublic)
and the juvenile guardianship file (which is public) and would make the rule consistent with current court

practices.
Status: 02/01/18 Comment Period Expires
Referrals: 10/18/17 Access to Justice Policy Committee; Civil Procedure & Courts Committee;
Children's Law Section; Family Law Section; Probate & Estate Planning Section.
Comments:  Access to Justice Policy Committee: Support.
Comment provided to the Supreme Court included in materials.
Liaison: Victoria A. Radke

5. ADM File No. 2017-08: Proposed Amendment of Rules 3.977 and 6.425 of the Michigan Court Rules

The proposed amendments of MCR 3.977(]) and MCR 6.425(G) were submitted by the Court of Appeals. The

proposed amendments would require the production of the complete transcript in criminal appeals and appeals

from termination of parental rights proceedings when counsel is appointed by the court. The proposed

amendments would codify existing practice in many coutts, and the Court of Appeals believes they would

promote proper consideration of appeal issues and eliminate unnecessary delays to the appellate process.

Status: 02/01/18 Comment Period Expires

Referrals: 10/18/17 Access to Justice Policy Committee; Civil Procedute & Coutts Committee; Criminal
Jurisprudence & Practice Committee; Children's Law Section; Criminal Law Section; Family
Law Section.

Comments:  Access to Justice Policy Committee: Support; Criminal Jurisprudence & Practice Committee:
Supportt; Appellate Practice Section: Support; Criminal Law Section: Support.

Liaison: James W. Heath

6. ADM File No. 2016-25: Proposed Amendment of Rule 7.212 of the Michigan Court Rules

The proposed amendment of MCR 7.212 was submitted by the Court of Appeals. Proposed amendments of

MCR 7.212 would require an appellant to file an appendix with specific documents within 14 days after filing

the appellant’s principal brief. The proposal is intended to identify for practitioners the key portions of the

record that the Court deems necessary for thorough and efficient review of the issues on appeal.

Status: 02/01/18 Comment Petiod Expires

Referrals: 10/18/17 Access to Justice Policy Committee; Ctiminal Jurisprudence & Practice Committee;
Civil Procedure & Courts Committee; Appellate Practice Section; Criminal Law Section;
Litigation Section.

Comments:  Access to Justice Policy Committee: Support; Civil Procedure & Courts Committee: Support
with Amendments; Criminal Jurisprudence & Practice Committee: Support; Appellate Practice
Section: Support with Amendments.
Comment provided to the Supreme Court included in materials.

Liaison: Brian D. Shekell



C. Michigan Indigent Defense Commission (MIDC)
1. MIDC Standard 8

Attorneys must have the time, fees, and resources to provide the effective assistance of counsel guaranteed to
indigent criminal defendants by the United States and Michigan Constitutions. The MIDC Act calls for a
minimum standard that provides: “Economic disincentives or incentives that impair defense counsel’s ability to
provide effective representation shall be avoided.” MCL 780.991(2)(b). Fair compensation for assigned counsel
may optimally be achieved through a public defender office, and the MIDC recommends an indigent criminal
defender office be established where assignment levels demonstrate need, together with the active participation
of a robust private bar. MCL 780.991(1)(b). In the absence of, or in combination with a public defender office,
counsel should be assigned through a rotating list and be reasonably compensated. Contracted services for
defense representation are allowed, so long as financial disincentives to effective representation are
minimized. This standard attempts to balance the rights of the defendant, defense attorneys, and funding units,
recognizing the problems inherent in a system of compensation lacking market controls.

Status: 02/01/18 Comment Period Expires.

Referrals: 11/07/17 Access to Justice Policy Committee; Criminal Jutisprudence & Practice Committee;
Criminal Law Section.

Comments:  Access to Justice Policy Committee: Support; Criminal Jurisprudence & Practice Committee:

Support; Criminal Law Section: Support.
Comments provided to the MIDC included in materials.
Liaison: Richard D. McLellan

D. Model Criminal Jury Instructions

1. M Crim ]I 10.9, 10.9a, 10.9b, 10.9¢c and 10.9d

The Committee proposes new instructions, M Crim J1 10.9, 10.9a, 10.9b, 10.9c and 10.9d, for the organized
retail crime statutes found at MCL 752.1083 and 752.1084.

Status: 02/01/18 Comment Period Expires

Referrals: 11/27/17 Criminal Jurisprudence & Practice Committee; 11/29/17 Ctiminal Law Section.
Comments:  Criminal Jurisprudence & Practice Committee: Support with Comments.

Liaison: Hon. Cynthia D. Stephens

2. M Crim JI 11.39, 11.39a and 11.39b
The Committee proposes new instructions, M Crim JI 11.39, 11.39a and 11.39b, for the “explosives” statutes
found at MCL 750.204, 750.204a, 750.207 and 750.212.

Status: 02/01/18 Comment Period Expires

Referrals: 11/27/17 Criminal Jutisprudence & Practice Committee; 11/29/17 Criminal Law Section.
Comments: Criminal Jurisprudence & Practice Committee: Support as Written.

Liaison: Hon. Michael J. Riordan

3. M Crim JI 15.11a and 15.12a

The Committee proposes amendments to M Crim JI 15.11a and 15.12a, the instructions for driving with Schedule
1 or 2 substances causing death or serious injury under MCL 257.625(4), (5) and (8). The amendments are
intended to correct over-broad language in paragraph (4) that included all Schedule 2 substances, where only
certain of those substances are included within the purview of the statute. Deletions are in strike-through; new

language is underlined.

Status: Comment Period Extended through January

Referrals: 11/27/17 Criminal Jutisprudence & Practice Committee; 11/29/17 Criminal Law Section.
Comments: Criminal Jurisprudence & Practice Committee: Support with Amendment.

Liaison: Kim Warren Eddie



4. M Crim JI17.20 and 17.20c

The Committee proposes an amendment to M Crim JI 17.20 and a new instruction, M Crim JI 17.20c,
instructions for violations of MCL 750.136b(3), second-degree child abuse. The amendment to M Crim JT 17.20
1s intended to conform the instruction to statutory language that was omitted in the original instruction and to
make technical corrections; deletions are in strike-through; new language is undetlined. The new instruction, M
Crim JT 17.20c, is for second-degree child abuse charges that were committed by a child care organization where
there has been a violation of MCL 722.111 et seq.

Status: Comment Period Extended through January

Referrals: 11/27/17 Ctiminal Jutisptudence & Practice Committee; 11/29/17 Ctiminal Law Section.
Comments: Criminal Jurisprudence & Practice Committee: Support as Written.

Liaison: Erane C. Washington

5. M Crim JT17.33

The Committee proposes an amendment to M Crim JI 17.33, the instruction for violations of MCL 750.145n,
which was amended to expand the scope of the statute, and to make technical corrections to the first and third
paragraphs. Deletions are in strike-through; new language is underlined.

Status: Comment Period Extended through January

Referrals: 11/27/17 Criminal Jurisprudence & Practice Committee; 11/29/17 Ctiminal Law Section.
Comments: Criminal Jurisprudence & Practice Committee: Support as Written.

Liaison: Jules B. Olsman

6. M Crim JI 36.5

The Committee proposes an amendment to M Crim JI 36.5, the instruction that provides the aggravating
factors found in MCL 750.462f that apply to the human trafficking instructions. The amendment
accommodates an amendment to that statute. The new language is undetlined.

Status: Comment Period Extended through January

Referrals: 11/27/17 Criminal Jurisprudence & Practice Committee; 11/29/17 Ctiminal Law Section.
Comments:  Criminal Jurisprudence & Practice Committee: Support as Written.

Liaison: Daniel D. Quick

E. Legislation
1. Competency Evaluation

HB 5244 (Kesto) Mental health; other; time limitation on completion of examination to evaluate issue of
incompetence to stand trial; implement. Amends sec. 1028 of 1974 PA 258 (MCL 330.2028).

HB 5246 (Kesto) Mental health; facilities; examination to evaluate issue of incompetence to stand trial; modify
process and expand certain resources. Amends sec. 1026 of 1974 PA 258 (MCL 330.2026).

Status: 12/05/17 Repotted Out of House Committee on Law & Justice Without Amendment.

Referrals: 11/29/17 Access to Justice Policy Committee; Ctiminal Jurisprudence & Practice Committee;
Criminal Law Section.

Comments:  Access to Justice Policy Committee: Support; Criminal Jurisprudence & Practice Committee:
Oppose; Prisons & Cotrections Section: Oppose.

Liaison: Joseph J. Baumann

2. HB 4433 (Neeley) Juveniles; criminal procedure; automatic record expungement of nonviolent juvenile
offenses; provide for. Amends sec. 18e, ch. XIIA of 1939 PA 288 (MCL 712A.18e).

Status: 03/29/17 Referred to House Committee on Law & Justice.

Referrals: 04/06/17 Ctriminal Jutisprudence & Practice Committee; Criminal Issues Initiative; Equal
Access Initiative; Justice Policy Initiative; Criminal Law Section.

Comments:  Access to Justice Policy Committee: Support with Recommended Amendments; Criminal

Jurisprudence & Practice Committee: Oppose; Criminal Law Section: Supportt.
Liaison: Kim Warren Eddie



3. HB 4728 (Geiss) Criminal procedure; defenses; legal aid for individuals in deportation proceedings;
establish. Creates new act.

Status: 06/08/17 Referred to House Judiciary.

Referrals: 10/10/17 Access to Justice Policy Committee; International Law Section.
Comments:  Access to Justice Policy Committee: Supportt.

Liaison: Hon. Cynthia D. Stephens

F. Items to be Considered by the Executive Committee Before April Board Meeting

The following items will be considered by the Executive Committee before the April Board of Commissioner
meeting. These items were issued by the Court late last year and sections and committees were not able to submit
comments to the Board in time for the January meeting. Any Board members who want to provide input to the
Executive Committee on the items below should contact either Jennifer Grieco or Peter Cunningham.

For the full text of these administrative orders, go to:
hetp://courts.migov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters /Pages/default.aspx

1. ADM File No. 2016-23: Proposed Amendment of Rule 2.105 of the Michigan Court Rules

The proposed amendment of MCR 2.105 would reference service on the “agent for service of process” so that

it is consistent with MCL 449.1105(2).

Status: 03/01/18 Comment Petiod Expites

Referrals: 11/21/17: Civil Procedure & Courts Committee; Business Law Section; Consumer Law
Section; Litigation Section; Negligence Law Section.

2. ADM File No. 2016-09: Proposed Amendments of Rules 3.804, 3.971, 3.977, and Addition of Rule
3.809 of the Michigan Court Rules

The proposed amendments would incorporate into both the rules concerning juvenile proceedings and
adoption proceedings the requirement to notify parents that the termination of parental rights does not
automatically terminate the obligation to provide support for a child. The proposed amendments also would
make clear that failure to provide the notice would not affect the parent’s obligation to continue to pay child

suppott.
Status: 03/01/18 Comment Petiod Expites
Referrals: 11/03/17 Access to Justice Policy Committee; American Indian Law Committee; Amertican

Indian Law Section; Children's Law Section; Family Law Section.

3. ADM File No. 2016-19/2016-28: Proposed Amendments of Rules 5.125 and 5.409 of the Michigan

Court Rules

The proposed amendment of MCR 5.125(C)(22) is intended to ensure that minor children of an alleged legally

incapacitated person receive notice of a petition as presumptive heirs. The proposed amendments of MCR

5.125(C)(23) were submitted by the Representative Assembly of the State Bar of Michigan, and are intended to

clarify the definition of persons interested in receiving a copy of a guardianship report for a minor, as

referenced by MCL 700.5215. The proposed amendment of MCR 5.409 is intended to ensure that the financial

institution statements and verification of funds reflect assets on hand as of the last day of the accounting

period, not some time beyond that date.

Status: 04/01/18 Comment Period Expires

Referrals: 01/05/18 Civil Procedure & Courts Committee; Childten's Law Section; Probate & Estate
Planning Section.



4. ADM File No. 2016-42: Proposed Amendments of Rules 6.310, 6.429, and 6.431 of the Michigan

Court Rules

The proposed amendments of MCR 6.310, 6.429, and 6.431 would provide a “prison-mailbox” rule for post-

sentencing motions to withdraw plea, motions to correct an invalid sentence and motions for new trial, filed by

in pro per defendants in the custody of the Department of Corrections.

Status: 04/01/18 Comment Period Expites

Referrals: 01/05/18 Access to Justice Policy Committee; Criminal Jutisprudence & Practice Committee;
Criminal Law Section; Prisons & Cotrections Section

5. ADM File No. 2016-08: Proposed Amendment of Rule 6.610 of the Michigan Court Rules

The proposed amendment of MCR 6.610 would eliminate an arguable conflict between MCR 6.610(E)(4) and

MCR 6.610(E) (7).

Status: 04/01/18 Comment Period Expires

Referrals: 12/19/17 Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee;
Criminal Law Section.

6. ADM File No. 2014-36: Proposed Amendment of Rule 6.425 of the Michigan Court Rules

The proposed amendments of MCR 6.425(G) would reflect recent changes to the appellate counsel assignment

process by extending and segmenting the timeframe for courts to respond to appointment requests, requiting

judges to provide a statement of reason when appellate counsel is denied, encouraging courts to liberally grant

untimely requests for appellate counsel in guilty plea cases, requiring the filing of all lower court transcripts and

clarifying MAACS assumption of the trial courts service obligations.

Status: 03/01/18 Comment Period Expires

Referrals: 11/21/17: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee;
Appellate Practice Section; Criminal Law Section

7. ADM File No. 2016-07: Proposed Amendments of Rules 6.310, 6.428, 6.429, 6.431, 7.205, 7.211, and

7.212 of the Michigan Court Rules

The proposed amendments were submitted to the Court by the State Appellate Defender Office, which argues

that they would clarify practices and provide protections for criminal defendants represented by assigned

appellate counsel. The proposed amendments would allow an additional 42 days to file post-judgment motions

in certain circumstances, expand MCR 6.428 to apply to both plea and trial appeals and where delay is due to

the trial court, clarify in proposed amendment of MCR 7.205 that in certain circumstances, substitute appellate

counsel may file a delayed application for leave to appeal within 42 days of appointment (even if later than six

months after sentencing), add language to MCR 7.211 to guide parties and courts if relief is granted in the trial

court, and change the procedure for seeking permission to file a brief longer than 50 pages in length.

Status: 03/01/18 Comment Period Expites

Referrals: 11/21/17: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Commiittee;
Appellate Practice Section; Criminal Law Section

8. ADM File No. 2016-20: Proposed Amendment of Rule 8.119 of the Michigan Court Rules

The proposed amendment of MCR 8.119 would clarify the procedure for sealing files and better accommodate
protective orders issued under MCR 2.302 by clarifying that a protective order may authorize parties to file
materials without also filing a motion to seal.

Status: 03/01/18 Comment Period Expites

Referrals: This was not referred because it is an SBM proposal.




9. ADM File No. 2016-30: Proposed Amendments of Rules 9.112 and 9.131 of the Michigan Court Rules
The proposed amendments of MCR 9.112 and MCR 9.131 would provide that spouses of AGC or ADB
members or employees would be subject to the same procedure for review of allegations of misconduct as the
Board or Commission member or employee. This change would comport with recent Supreme Court practice.
These proposed amendments are intended to address any perceived conflict of interest that may exist if the
procedures in MCR 9.112 were to be used to review a request for investigation of the spouse of a member or
employee of the Attorney Grievance Commission or Attorney Discipline Board.

Status: 04/01/18 Comment Period Expites

Referrals: 12/19/17 Professional Ethics Committee.

10. ADM File No. 2016-45: Proposed Amendment of Rule 9.211 of the Michigan Court Rules

The proposed amendment of MCR 9.122 would establish a 56-day time period within which a grievant may file
a complaint in the Supreme Court after the Attorney Grievance Commission (AGC) has dismissed a request
for investigation.

Status: 04/01/18 Comment Petiod Expires

Referrals: 12/19/17 Professional Ethics Committee; Negligence Law Section.

11. ADM File No. 2016-31: Proposed Amendments of Rule 1.16 of the Michigan Rules of Professional
Conduct
These alternative proposed amendments of MRPC 1.16(b) are intended to address the possibility of an
involuntary plea as the result of an attorney’s threat to withdraw as counsel for a criminal client if that client
does not accept a previously offered plea (under Alternative A) or more broadly if a lawyer seeks to withdraw
because the lawyer considers the client’s objective repugnant or imprudent. Under the proposed amendments,
the attorney would be required to advise the client that the attorney may not withdraw without permission of
the court. Under Alternative A, the requirement would apply only where the client refuses to accept a
previously-offered plea agreement; under Alternative B, the requirement would apply in any criminal case in
which the lawyer intends to withdraw under MRPC 1.16(b)(3). These proposed amendments arose during the
Court’s consideration of People v Townsend, docket 153153.
Status: 04/01/18 Comment Petiod Expites
Referrals: 12/19/17 Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee;
Professional Ethics Committee; Criminal Law Section.

12. ADM File No. 2016-46: Proposed Amendment of Rule 15 of the Rules Concerning the State Bar of
Michigan

The proposed amendment of Rule 15 of the Rules Concerning the State Bar of Michigan (submitted by the
SBM Representative Assembly) would increase the fee for Character & Fitness investigations to more
accurately reflect the costs of performing the investigations and would update the language to reflect the online
application process. According to the Bar, this would be the first increase in these fees in more than 15 years.
Status: 04/01/18 Comment Petiod Expites

Referrals: This was not referred because it is an SBM proposal.




MINUTES
Public Policy Committee
November 17, 2017 — 8:00 am
State Bar of Michigan, Room 2

Committee Members: Jennifer M. Grieco, Joseph J. Baumann, Shauna L. Dunnings, James W. Heath, Jules
B. Olsman, Victoria A. Radke, Judge Cynthia D. Stephens, Erane C. Washington

Commissioner Guest: Donald G. Rockwell

SBM Staff: Janet Welch, Peter Cunningham, Kathryn Hennessey, Carrie Sharlow

GCSI Staff: Marcia Hune

A. Reports
1. Approval of September 27, 2017 minutes

The minutes were unanimously (7) approved.

2. Public Policy Report
The Governmental Relations staff provided a written report.

B. Court Rules

1. ADM File No. 2002-37 — Proposed Rules Related to E-Filing and Electronic Records

The amendments in this proposal are intended to begin moving trial courts toward a statewide uniform e-
Filing process. The rules are required to be in place to enable SCAO’s e-Filing vendor to begin
programming the statewide solution. In addition, the proposal would move existing language into MCR
1.109 as a way to, for the first time, include most filing requirements in one single rule, instead of scattered
in various rules. The proposal largely mitrors the administrative orders that most e-Filing pilot projects
have operated under, but contains some significant new provisions. For example, courts would be required
to maintain documents in an electronic document management system, and the electronic record would be
the official court record.

The Access to Justice Policy Committee, Civil Procedure & Courts Committee, and Criminal
Jurisprudence & Practice Committee all recommended supporting with recommended amendments. The
Family Law Section recommended supporting with recommended amendments. The Probate & Estate
Planning Section recommended support.

The committee voted unanimously (7) to support the proposed rules related to e-filing and
electronic records, and provide to the Court all of the comments from the committees and
sections for consideration.

2. ADM File No. 2014-29 — Proposed Alternative Amendments of MCR 2.602

The proposed amendments of MCR 2.602(B) would provide procedural rules regarding entry of consent
judgments. Alternative A was submitted by the Representative Assembly of the State Bar of Michigan and
was previously published for comment. Alternative B was developed by the Michigan District Judges
Association and the Michigan Creditors Bar Association as an alternative to the published version.

The Access to Justice Policy Committee recommended supporting Alternative B with amendments. The
Civil Procedure & Courts Committee recommended supporting Alternative A.

The committee voted unanimously (7) to instruct SBM staff to work in drafting an Alternative C,
including elements of both Alternative A and B.

3. Proposed Amendments to Local Rules 5.3 Civil Material Filed Under Seal
The Civil Procedure & Courts Committee recommended support. The United States Courts Committee
recommended supporting with recommended amendments.



The committee voted unanimously (8) to support Local Rule 5.3 with the amendments from the
U.S. Courts Committee.

C. Legislation

1. HB 4754 (Barrett) Courts; jurisdiction; inter-circuit concurrent jurisdiction plan; authorize. Amends
secs. 401, 405, 841 & 8304 of 1961 PA 236 (MCL 600.401 et seq.) & adds sec. 403.

The Civil Procedure & Courts Committee recommended opposition.

The committee voted unanimously that the bill was Keller permissible in its improvement in the
functioning of the courts and availability of legal services to society.

The committee voted unanimously (8) to support the bill with an amendment addressing the
training needs for specialty courts.

2. HB 4797 (Gay-Dagnogo) Courts; juries; jury pool selection; provide for municipalitywide jury pool
under certain circumstances. Amends sec. 1301b of 1961 PA 236 (MCL 600.1301b).

The Civil Procedure & Courts Committee recommended opposing the bill as written. The Criminal
Jurisprudence & Practice Committee recommended opposition.

The committee voted unanimously that the bill was Keller permissible in its improvement in the
functioning of the courts.

The committee agreed to take no position. SBM staff are given permission to speak with the
sponsor about this issue and look into the option of forming a task force on representation in jury
pools.

3. HB 5073 (Kesto) Civil procedure; alternate dispute resolution; procedures for mediation and case
evaluation of civil actions; revise. Amends heading of ch. 49 & secs. 4901, 4903, 4905, 4907, 4909, 4911,
4913, 4915, 4917, 4919, 4921 & 4923 of 1961 PA 236 (MCL 600.4901 et seq.); adds sec. 4902 & repeals ch.
49A of 1961 PA 236 (MCL 600.4951 - 600.4969).

The Civil Procedure & Courts Committee recommended opposition. The Alternative Dispute Section
recommended support. The Negligence Law Section recommended opposition.

The committee voted unanimously that the bill was Keller permissible in its improvement in the
functioning of the courts and availability of legal services to society.

The committee voted unanimously (8) to oppose the bill because the subject matter is only
appropriate as a court rule.

D. Model Criminal Jury Instructions
1. M Crim 12.2, 12.3, 12.5, 12.6, and 12.4a

The Committee proposes amending several controlled substances instructions, M Crim JI 12.2, 12.3, 12.5
and 12.6, and adding a new instruction, M Crim JI 12.4a, to accommodate a change in the law announced
in Pegple v Robar, ____ Mich App __ (2017), holding that the burden of burden of persuasion was on a
defendant to prove an exemption to the Controlled Substances Act. Deletions from the current instructions
are struck-through; additional language is underlined.

The Criminal Jurisprudence & Practice Committee recommended support.

The committee tabled the criminal jury instructions.

2. M Crim JI 12.9

The Committee proposes a new jury instruction, M Crim JI 12.9, for a “§ 8 defense” to possession of
marijuana charges in MCL 333.26428, pursuant to Pesple v Hartwick, 498 Mich 192 (2015). The instruction is
entirely new.

The Criminal Jurisprudence & Practice Committee recommended support with amendments.

The committee tabled the criminal jury instructions.



3. M Crim 13.1,13.2, and 13.5

The Committee proposes amending the resisting arrest instructions, M Crim JI 13.1, 13.2, and 13.5, to
accommodate changes in the law announced in Pegple v Moreno, 491 Mich 38 (2012), People v Quinn, 305 Mich
App 484 (2014), and Pegple v 1V anderberg, 307 Mich App 57 (2014), regarding resistance to unlawful police
conduct, and to improve the instructions’ readability. Deletions from the current instructions are struck-
through; additional language is underlined.

The Criminal Jurisprudence & Practice Committee recommended support.

The committee voted with one abstention to support the criminal jury instructions.

4. M Crim 15.23, 15.24, and 15.25

The Committee proposes new instructions, M Crim JI 15.23, 15.24, and 15.25, for violations of MCL
257.904(2) and (7), permitting another person to drive the defendant’s car while the other person’s license
was suspended (and causing serious injury or death).

The Criminal Jurisprudence & Practice Committee recommended support.

The committee voted unanimously (7) to support the criminal jury instructions.
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489352012

December 20, 2017

Larry S. Royster

Cletk of the Court
Michigan Supreme Court
P.O. Box 30052

Lansing, MI 48909

RE: ADM File No. 2002-37 — Amendments of Rules 1.109, 2.107, 2.113, 2.114, 3.206,
3.901, 3.931, 3.961, 4.302, 5.113, 5.114, 6.001, 6.101, 8.117, and 8.119 of the
Michigan Court Rules

Dear Clerk Royster:

At its November 17, 2017 meeting, the Board of Commissioners of the State Bar of Michigan
(Board) considered the above-referenced rule amendments published for comment. In its
review, the Board considered recommendations from the Criminal Jurisprudence & Practice
Committee, Civil Procedure & Courts Committee, Access to Justice Policy Committee, Family
Law Section, Probate & Estate Planning Section, and Appellate Practice Section. After a review
of these recommendations, the Board voted unanimously to support the proposed rules with
the amendments discussed below and contained in the enclosed recommendations submitted
by the committees and sections. These recommendations have been summarized in a chart
that is also included with this letter.

The Board strongly supports the Court’s efforts to modernize court procedure and implement
a state-wide e-filing system. An effective e-filing system, however, must ensure access to justice
for all, including litigants who are indigent, are self-represented, or have limited or no access
to e-mail or the internet. The Boatd believes the rules should be revised to specifically address
these access to justice issues. While the State Court Administrative Office may intend on
addressing these issues in the standards that are referenced in the proposed rules, these access
to justice concerns are fundamental to a fair and effective e-filing system and merit being
explicitly included in the court rules.

The Board endotses the other recommendations and comments made by State Bar committees
and sections, which are included with this letter and summatized in the enclosed chart.

We thank the Coutt for its efforts in implementing a uniform e-filing system in Michigan, and
we hope these comments assist with these efforts. Thank you for the opportunity to comment
on the proposed amendments.

/
Janer I< Welch
.1\” ff%i%{:cative Director
S
e Anne Boomer, Administrative Counsel, Michigan Supreme Court
Donald G. Rockwell, President
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ADM 2002-37: Electronic Filing Procedures
State Bar of Michigan Summary of Comments Made by Committees and Sections

Abbreviations for committees and sections used below:
e (CIV: C(Civil Procedute & Courts Committee
e (CJAP: Criminal Jurisprudence & Practice Committee
e ATJ:  Access to Justice Committee
e PEPS: Probate & Estate Planning Section
e FLS: Family Law Section
e APS:  Appellate Practice Section

MCR . ...

1.109(B) CIV | Definition of “document” is too narrow. In proposal, the definition of
document is limited to anything on 8 %2 x 11 inch paper without manipulation,
meaning that anything on legal sized paper is not considered a document.

1.109M)(D) (=) CIV | The proposed rules are not clear as to what types of items are encompassed
under the term “document.” If affidavits and exhibits are considered
documents, then the restrictions set forth in subsection (D)(1)(a) are
problematic. First, this subsection requires that all documents are in English,
which poses problems for foreign affidavits and the generally-accepted use of
Latn phrases in court filings. Second, the subsection requires a2 minimum font
size. This poses problems for certain commercial documents, such as loan
documents, which are typically printed on non-standard paper and must be
reduced down to 8 %2 x 11 paper, which also reduces the size of the font. The
definition of document be amended to specifically exempt affidavits and
exhibits. Additionally, the last sentence of this provision (which addresses
atfidavits) seems out of place; this sentence should be included in MCR
2.119(B), which addtesses the form of affidavits.

1.109(D)(1)(b) PEPS | Require email address, if known, to caption requirements. In addition, a
request for email addresses should be added to court forms.

AT] | Amend to allow self-represented who has PPO or similar criminal order ot
who wishes to request order of confidential address in the pending case to use
mailing address rather than residential address, and revise SCAO forms
accordingly.

1.109M)(1)(c) CIV | For clarity, define “case initiating document” used here and throughout the
rule proposal.

1.109(D)(2)(b) CJAP | Remove requirement that prosecutors inform the court whether or not there
are any pending or resolved cases in any jurisdiction that involve a minor child
of the family or individual family member of the defendant should be removed.
Prosecutors have no way of knowing or verifying this information, and it would
be difficult to ascertain such information for a juvenile case.

ADM 2002-37
SBM Comments
1

12



MCR s

1.109(D)(2){(c) PEPS | Remove family case inventory requirement from probate proceedings.

1.109(D)(3) CIV | This provision would be better placed in MCR 2.119(B), which addresses the
form of affidavits.

PEPS | The list of documents previously identified in MCR 5.114(B)(1) as requiring
authentication by verification under oath or penalties of petjury needs to be
reinstated either in the modified MCR 1.109 or within the probate rules. These
documents are not all specifically identified in the rules other than in MCR
5.114(B)(1); therefore the current language of 1.109(D)(3) effectively removes
the signing requirement.

1.109(D)(8) CIV | The provisions set forth for filing documents under seal conflict with a
proposed court rule amendment that was approved by the RA and was
recently published for comment by the Court in ADM 2016-20. This rule
proposal would allow parties who have designated materials as confidential
under protective orders to file those documents under seal without having to
file a moton to seal. It is important for the Court to address this issue to
prevent parties from being forced to file layers of motions to seal documents
that have already been deemed confidential. Further, subsection (D)(8) is not
consistent with MCR 8.119(I); these rules should be amended to be consistent
with each other.

CJAP | Amend the requirement that the person filing documents under seal “serve
copies of the motion, each document to be sealed, and the proposed order on
all parties.” This provision is ovetly broad and would require that prosecutors
serve criminal defendants investigational documents, such as investigative
subpoenas, search warrants, and affidavits. These items should not be subject
to disclosute to defendant and should be excluded from this rule.

1.109(G)(3)-(6) APS | Amend the rules so that electronic setvice is not contingent on the clerk’s
approval or rejection of a filing. Instead, the e-filing system should
immediately serve a copy of any document submitted for filing upon all other
counsel or record and unrepresented parties.

1.109(G)(3)(b) PEPS | Create a separate rule to provide for greater specificity on allowing documents
to be sent electronically, such as inventory information.

1.109(G)(3)(c) AT] | Expand and better define the “good cause” exemption to e-filing requirements
by directing courts to considet:

e TIndividuals with no access to an electronic device;

e Individuals who must travel a certain distance to access a public
computet;

e Individuals facing a lack of transportation or other limitations on the
ability to travel;

e Individuals facing safety issues; and

e Age ot disability limitations.

ADM 2002-37
SBM Comments
2
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PEPS

Create separate rule for probate proceedings regarding good cause exception
for items that do not have to be filed electronically, such as original wills.

1.109(G)(5)

CIv

Amend the rules to not allow litigants the option to “uncheck” e-filers to
receive service. When filing a document, Oakland County and Wayne County
e-filing systems allow parties to uncheck and not serve individuals who have
signed up for electronic service. While this option could serve a purpose for ex
parte motons, pro per individuals, who do not fully understand service
requirements, could uncheck opponents or opposing counsel. This creates
procedural problems because the opposing party may not receive notice that a
motion has been filed. While there may not be a one-size-fits-all solution to
this problem, for regular motions, e-filers should not have the option of
unchecking opponents for electronic service.

1.109(G)(5)(a) (i)

ATJ

Amend rule to explicitly account for individuals who opt out of e-filing.
Language is proposed in the enclosed AT] Policy’s position.

1.109(G)(5) (a) (ii)

ATJ

Amend to require that the court cletk notifies the party of an error and provide
time to correct the filing, as is done in the Court of Appeals.

1.109(G)(5) (a) i)

PEPS

Interplay between a statewide system (technical) rejection (MCR
1.109(G)(5)(c)) and a subsequent notification by a court of rejection for
substantive reasons (jurisdiction, venue, etc.) (MCR 1.109(G)(5)(a)(iil)) must be
clarified.

APS

Amend the rules to create a specific procedure for resubmitting corrected filings
to address the conflicts in MCR 1.109(D)(6) (allowing clerk to reject filings),
MCR 1.109(G)(5)(2)(1ii) (electronically filed document is filed when submitted
in system), and MCR 1.109(G)(5)(a)(iii) (a rejected document is not part of the
record) and protect parties’ substantive and the appeals process, as more fully
discussed in the Appellate Practice Section’s positon.

1.109(G)(5)(b)

CIv

From a judicial administration perspective, accepting a filing at the time of
transmission being completed may not be workable. For example, in probate
courts, pro per individuals make multiple mistakes when filing documents
concerning guardianship or conservatorship proceedings and the clerk’s office
needs to send back a lot of filings before the filing is acceptable for filing.

ATJ

Amend rule to account for delays parties experience in the approval of the fee
waivet request for filing fee. Language proposed in AT] Policy’s position.

1.109(G)(5)(0)

PEPS

Clarify protocols for notification of the rejection of a filing must be developed,
including the following issues:
e Should an SCAO e-form\notification be created? (this would address
statewide technical rejections)
e The interplay between a statewide system (technical) rejection (MCR
1.109(G)(5)(c)) and a subsequent notification by a court of rejection

ADM 2002-37
SBM Comments
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for substantive reasons (jutisdiction, venue, etc.). (MCR
1.109(G)(5)(a)(iil)) must be clarified.

1.109(G)(6) PEPS | E-service process issues must also be addressed. Simultaneous e-service
(which the filing system has the capability to perform) cannot be utilized if the
hearing date is not available when the pleading is filed. MCR 1.109(G)(6). For
example, when a party submits a motion for filing but the court sets a hearing
date, simultaneous e-service will require the court to create and serve the
notice of hearing separately from other documents once a date has been
assigned. In addition, there are instances when a party may not want to
immediately serve a document that has been filed with the court.

The same issue for e-service process relates to e-service transactions. A
probate court rule amendment is desirable.

1.109(G)Y(G)()(d) | AT] | Amend rule to provide an exception for individuals who do not have electronic
devices. Amend — possibly in MCR 1.109(g)(6)(v) — to include a provision
requiring that courts accommodate service by other means for litigants who do
not have regular access to an email address. Amend rules to require courts to
accommodate filing fees paid by any method, not just by credit card. Language
for these amendments is proposed in AT] Policy’s positon.

1.109(G)(7) AT] | Streamline the process to account for transmission errors. In addition, SCAO
should create a form to make it easier for self-represented litigants.

3.206 FLS Include additional captioning language for domestic relations actions.
Language proposed in Family Law Section position.

5.113(A) ATJ] | Amend to clarify that litigants are not required to use SCAO forms, and
amend to account for litigants without electronic devices.

6.101(A)(6) CJAP | Remove requirement that prosecutors inform the court whether or not there
are any pending or resolved cases in any jurisdiction that involve a minor child
of the family or individual family member of the defendant should be removed.
Prosecutors have no way of knowing or verifying this information, and it would
be difficult to ascertain such information for a juvenile case.

8.117 ATJ] | Amend rule to allow the court clerk can assist a self-represented litigant with
selecting a case-type code and such assistance is not considered legal advice.

8.119(C) ATJ] | Amend rule to account for individuals who are exempt from e-filing
requirements. Language proposed in AT] Policy’s position.

8.119(H (2 CIV | Charging a reproduction fee for all copies raises access to justice concerns,
particularly for in pro per litigants who may not have an e-mail address or
regular access to their e-mail. The rules should be amended to require courts
to provide the first copy free to e-filers, as is done in the federal e-filing
system.,

ADM 2002-37
SBM Comments
4
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N/A PEPS | A separate rule should be enacted to provide greater detail on how to address
proof of service and e-service probate filings in probate proceedings.
N/A PEPS | For probate cases, consideration should be given on how to handle instances

where there are multiple interested persons that require service of documents
throughout the life of a case, but not all individuals become registered users of
the e-filing system.

ADM 2002-37
SBM Comments
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E ‘ CIVIL PROCEDURE & COURTS COMMITTEE

Public Policy Position
ADM File No. 2002-37

The Civil Procedure & Courts Committee is comprised of members
appointed by the President of the State Bar of Michigan. The position
expressed herein is that of the Civil Procedure & Courts Committee
only and not the State Bar of Michigan. The State Bar position in this
matter is to support the proposed rules with the amendments
recommended by the State Bar committees and sections.

The Civil Procedure & Courts Committee has a public policy decision-
making body with 26 members. On November 11, 2017, the
Committee adopted its position after a discussion and vote at a
scheduled meeting. 18 members voted in favor of the Committee’s
position on 2002-37, 0 members voted against this position, O members
abstained, 8 members did not vote due to absence.

The Civil Procedure & Courts Committee Supports ADM File No. 2002-37 with
Recommended Amendments.

Explanation

The committee supports the Court’s great efforts to implement a state-wide electronic filing system
and applauds the Court’s efforts to consolidate filing rules in one spot. The committee, however, has
a number of recommendations with regard to the rule proposal.

e The committee was generally concerned how these rule amendments could potentially limit
access to the court by the average person who does not have experience with e-filing
procedures.

e MCR 1.109(B): The definition of “document” appears too narrow. In the proposed
amendments, the definition of document is limited to anything on 8 2 x 11 inch paper without
manipulation, meaning that anything on legal sized paper would not be considered a
document.

e MCR 1.109D)(1)(a): The proposed rules are not clear as to what types of items are
encompassed under the term “document.” If affidavits and exhibits are considered
documents, then the restrictions set forth in subsection (D)(1)(a) are problematic. First, this
subsection requires that all documents are in English, which poses problems for foreign
affidavits and the generally-accepted use of Latin phrases in court filings. Second, the
subsection requires a minimum font size. This poses problems for certain commercial
documents, such as loan documents, which are typically printed on non-standard paper and
must be reduced down to 8 Y2 x 11 paper, which also reduces the size of the font. The
committee recommends that the definition of document be amended to specifically exempt
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affidavits and exhibits. Additionally, the last sentence of this provision (which addresses
affidavit) seems out of place. The committee recommends including this sentence in MCR
2.119(B), which addresses the form of affidavits.

MCR 1.109(D)(1)(c): In this subsection and throughout the rule proposal, the term “case
initiating document” is used; however, this term is not defined. For clarity, the committee
recommends defining this term.

MCR 1.109(D)(3): While the committee agrees with the substance of the provisions in
subsection (D)(3), the committee believes that these provisions would be better placed in MCR
2.119(B), which addresses the form of affidavits.

MCR 1.109(D)(8): The provisions set forth for filing documents under seal conflict with a
proposed court rule amendment that the Representative Assembly approved and is pending
before the Court that would allow parties who have designated materials as confidential under
protective orders to file those documents under seal without having to file a motion to seal. It
is important for the Court to address this issue to prevent parties from being forced to file
layers of motions to seal documents that have already been deemed confidential. Further,
subsection (D)(8) is not consistent with MCR 8.119(I); these rules should be amended to be
consistent with each other.

MCR 1.109(G)(5): For the electronic filing process, the committee is concerned that the Court
will adopt certain problematic aspects of the Oakland and Wayne counties e-filing systems.
These systems contain an option for e-filers to uncheck and not serve certain individuals who
have signed up for electronic service. While this could serve a purpose for ex parte motions,
the committee is concerned that pro per individuals who do not fully understand service
requirements could uncheck opponents or opposing counsel. This creates procedural
problems because the opposing party may not receive notice that a motion has been filed.
While there may not be a one-size-fits-all solution to this problem, for regular motions, e-filers
should not have the option of unchecking opponents for electronic service.

MCR 1.109(G)(5)(b): From a judicial administration perspective, accepting a filing at the time
of transmission being completed may not be workable. For example, in probate courts, pro
per individuals make multiple mistakes when filing documents concerning guardianship or
conservatorship proceedings and the clerk’s office needs to send back a lot of filings before
the filing is acceptable for filing.

MCR 8.119(J)(2): Charging a reproduction fee for all copies raises access to justice concerns,
particularly for in pro per litigants who may not have an e-mail address or regular access to
their e-mail. The committee recommends that the rules require courts to provide the first copy
free to e-filers, as is done in the federal e-filing system.

Contact Person: Karen H. Safran
Email: ksafeancarsonfischencom
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E ‘ CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
ADM File No. 2002-37

The Criminal Jurisprudence & Practice Committee is comprised of
members appointed by the President of the State Bar of Michigan. The
position expressed hetein is that of the Criminal Jurisprudence &
Practice Committee only and not the State Bar of Michigan. The State
Bar position in this matter is to support the proposed rules with the
amendments recommended by the State Bar committees and sections.

The Criminal Jurisprudence & Practice Committee has a public policy
decision-making body with 17 members. On October 20, 2017, the
Committee adopted its position after a discussion and vote at a
scheduled meeting. 10 members voted in favor of the Committee’s
position on 2002-37, 0 members voted against this position, 1 member
abstained, 6 members did not vote due to absence.

The Criminal Jurisprudence & Practice Committee Supports ADM File No. 2002-37 With
Amendments.

Explanation
The committee supports the proposed amendments set forth in ADM No. 2002-37, subject to two
amendments.

First, in MCR 1.109(D)(2)(b) and 6.101(A)(6), the requirement that prosecutors inform the court
whether or not there are any pending or resolved cases in any jurisdiction that involve a minor child
of the family or individual family member of the defendant should be removed. Prosecutors have no
way of knowing or verifying this information, and it would be difficult to ascertain such information
for a juvenile case.

Second, MCR 1.109(D)(8) contains a requirement that the person filing documents under seal “serve
copies of the motion, each document to be sealed, and the proposed order on all parties.” This
provision is overly broad and would require that prosecutors serve criminal defendants investigational
documents, such as investigative subpoenas, search warrants, and affidavits. These items should not
be subject to disclosure to defendant and should be excluded from this rule.

Contact Person: Nimish R. Ganatra
Email: ganaccan@ewashienaw.org

Position Adopted: October 20, 2017 1
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Public Policy Position
ADM File No. 2002-37

The Access to Justice Policy Committee i1s comprised of members
appointed by the President of the State Bar of Michigan. The position
exptessed herein is that of the Access to Justice Policy Committee only
and not the State Bar of Michigan. The State Bar position in this matter
is to support the proposed rules with the amendments recommended
by the State Bar committees and sections.

The Access to Justice Policy Committee has a public policy decision-
making body with 26 members. On November 14, 2017, the
Committee adopted its position after a discussion and vote at a
scheduled meeting. 21 members voted in favor of the Committee’s
position on 2002-37, 0 members voted against this position, 1 member
abstained, 4 members did not vote due to absence.

The Access to Justice Policy Committee Supports ADM 2002-37 with Amendments.

Explanation
The committee supports the Court’s efforts to implement a state-wide electronic filing system. The
committee, however, has a number of recommendations for the proposed rules.

1. MCR 1.109(G)(3)(c): Expand and Better Define the Good Cause Exception to E-
Filing Requirement.

The committee believes that the “good cause” standard for opting out of electronic filing must be
broadened and more clearly defined. MCR 1.109(G)(3)(c) makes electronic filing mandatory unless
good cause is shown; however, “good cause” for an exception is not defined by the rules. The
committee recommends that the good cause exception to the e-filing requirement be defined and
expanding to encompass the following:

e Individuals with no access to an electronic device;

¢ Individuals who must travel a certain distance to access a public computer;

e Individuals facing a lack of transportation or other limitations on the ability to travel;
e Individuals facing safety issues; and

e Age or disability limitations.

In addition, the committee recommends that the rules should include the following public access court
requitement: “Bach court shall provide sufficient public access terminals to enable reasonable access
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to e-filing, and/or sufficient personnel to provide clerk-aided e-filing for litigants seeking to file paper

documents.”

2. MCR 1.109(D)(1)(b)(vi): Allow Protected Parties to Use Mailing Address Rather than
Residential Address.

The committee recommends that MCR 1.109(D)(1)(b)(vi) be amended to allow a self-represented
party who is under the protection of a PPO or other similar criminal order or who wishes to request
an order of confidential address in the pending case to use a mailing address which does not have to
be their residential address and SCAO forms should be revised accordingly to explain this option.

As proposed, MCR 1.109(D)(1)(b)(vi) requires all court documents to include “name, address, and
telephone number of each party appearing without an attorney.” This is problematic from a domestic
violence context where addresses and other contact (identifying) information should not be available
to the public.

As proposed, this rule will create negative unintended consequences. For example, under the Uniform
Child Custody Jurisdiction and Enforcement Act, a party may request that identify information not
be disclosed if a party’s or minor child’s health, safety or liberty would be at risk by the disclosure.
However, if a self-represented party is required to disclose his or her name address, and telephone
number on this request for non-disclosure, the harm is already done. And a party’s failure to comply
with the requirements of MCR 1.109(D)(1)(vi) may result in their pleading being rejected by the clerk.

Parties under the protection of a PPO should be permitted to use a mailing address, which does not
have to be their residential address, for their protection. Similar accommodations for protected parties
are allowed in other rules. For example, MCR 3.703(B)(6) permits a PPO petitioner to omit her
residential address, but must provide a mailing address.

For these reasons, the committee recommends amending MCR 1.109(D)(1)(b)(vi) to allow self-
represented parties who are under the protection of a PPO or other similar criminal order or who
wishes to request an order of confidential address in the pending case to use a mailing address, rather
than their residential address, in documents filed in court and to amend the SCAO forms accordingly.

3. MCR 1.109(G)(5)(a)(i): Amend to Address Individual Who Opt Out of E-Filing.

The committee recommends amending MCR 1.109(G)(5)(2)(1) to explicitly account for individuals
who opt out of e-filing as follows (suggested additions shows in underline and bold):

Specified case information, including email address for achieving electronic service or
a mailing address if opting out of electronic setvice, shall be provided . . .

4. MCR 1.109(G)(5)(a)(ii): Require Clerk to Notify Party of Error with Time to Correct.
The committee recommends that the MCR 1.109(G)(5)(a)(i1) be amended to require that the court

clerk notifies the party of an error and provide time to correct the filing, as is done in the Court of
Appeals.

Position Adopted: November 14, 2017 2

21



‘ ACCESS TO JUSTICE POLICY COMMITTEE

frrass Bar

As proposed, MCR 1.109(G)(5)(a)(ii) places the responsibility on the user to confirm submission and
any errors are presumed to the be fault of the user; however, this is unduly burdensome to self-
represented individuals who are computer illiterate.

5. MCR 1.109(G)(5)(b): Amend to Account for Delays in Approval of Fee Waiver
Requests

The committee recommends that MCR 1.109(G)(5)(b) be amended to account for delays parties

experience in the approval of the fee waiver request for filing fee, as follows (suggested additions
shown in bold and undetline):

A document submitted electronically is considered filed with the court when the

transmission to the electronic-filing system is completed and the required filing fees

have been paid or an application for waiver has been filed waived.

The filing date should be the date that the document was filed and request for waiver was filed; the
filing date should not be based on the date that the waiver was granted by the court. This prejudices
indigent filers. In certain courts, including Wayne County, there can be significant delays between the
filing of the request for waiver and the court actually granting the waiver.

6. MCR 1.109(G)(6): Amend to Accommodate Individuals Without Access to Electronic
Devices or Credit Cards.

The committee recommends that subsection (6)(a)(ii) be amended to provide an exception for
individuals who do not have electronic devices, as follows (suggested additions shown in bold and
undetline):

Service of process of all other documents electronically filed shall be accomplished
electronically among authorized users through the electronic-filing system and
through regular mail or personal service for litigants not engaged in electronic
setvice.

The rule should also be amended — possibly in MCR 1.109(g)(6)(v) — to include a provision requiring
that courts accommodate service by other means for litigants who do not have regular access to an
email address, as follows (suggested additions shown in bold and underline):

Courts must accommodate service by means other than electronic service for
litigants lacking an e-mail address that is able to be access regularly. Such

litigants may opt out of electronic service by submitting an Opt-Out of
Electronic Service form to the Clerk. [form TBD by SCAQO].

In addition, the rules should require courts to accommodate filing fees paid by any method, not just
by credit card, by providing (suggested additions shown in bold and underline):

Courts must accommodate filing fees to be paid by any method, not just by

credit card.

Position Adopted: November 14, 2017 3
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7. MCR 1.109(G)(7): Streamline the Process for Dealing with Transmission Failures.

The committee believes that the process set forth in the rule seems excessive and ovetly complex
particulatly for a self-represented party. The rule should be amended to streamline the process to
account for these types of errors. In addition, SCAO should create a form to make it easier for self-
represented litigants.

8. MCR 5.113(A): Amend to Clarify that Litigants Are Not Required to Use SCAO Forms
and to Account for Parties Without Electronic Devices.

As proposed, the rule requires that “[dJocuments must be substantially in the form approved by the
SCAO if a form has been approved for the use.” The committee is concerned that the language of
the rule could be interpreted to require litigants to only use SCAO forms. This could cause problems
for practitioners, as many practitioners regularly use forms provided by local courts, rather than SCAO
forms.

In addition, this rule should explicitly provide protections for individuals without electronic devices.
9. MCR 8.117: Allow Clerks to Assist E-Filings with Non-Legal Advice.

The committee recommends that this be amended to provide that the court clerk can assist a self-
represented litigant with selecting a case-type code and such assistance is not considered legal advice.

10. MCR 8.119(C): Account for Individuals Exempt from E-Filing.

In proposed MCR 8.119(c), the clerk may reject filings not accompanied by a filing fee, “unless waived
or suspended by coutt order;” however, similar to the concern raised in Paragraph 4 above, the rule
should account for those who are exempt from electronic filing, as follows (suggested additions shown
in bold and undetline):

The cletk of the court may only reject documents that do not comply with MCR
1.109(D), are not signed in accordance with MCR 1.109(e) or are not accompanied by
a filing fee or fee waiver request.

11. The Rules Should Set Forth Procedure for Obtaining Fee Waiver Under E-Filing
System.

The committee is also concerned with the lack of procedure for filing and obtaining a fee waiver under
the new electronic filing rules. Must the fee waiver request be filed electronically? If so, what about
parties who request an exemption from e-filing? What’s the process? How long will it take? Will a
filing date be preserved pending approval of a fee waiver?

In addition, the court rules should require immediate conditional acceptance of a fee waiver and
attached pleadings upon filing, or immediate acceptance of fee waivers for litigants who are statutorily
required to have fees waived (there’s talk of connecting the e-filing system to the DHHS computers
so that number can be instantaneously checked) and a short time period for deciding all other fee
walvers.

Position Adopted: November 14, 2017 4

23



E ‘ ACCESS TO JUSTICE POLICY COMMITTEE

frrass Bar

12. The Rules Should Be Revised to Better Address Self-Represented and Indigency
Issues.

The committee recommends that the rules be reviewed to better address self-represented and
indigency issues. While SCAO may be well-intentioned in its internal efforts to accommodate self-
represented and indigency issues in the e-filing process, there should be a court rule backing up these
efforts with more specificity.

Number who voted in favor and opposed to the position:

When the committee voted on ADM 2002-37, it offered members two alternatives when dealing
with e-filing exemptions for self-represented individuals: (1) provide a blanket exemption for self-
represented individuals to the e-filing requirements or (2) broaden and expand the good cause
exemption to e-filing already contained in the proposed rules. 7 members preferred the blanket
exemption alternative, and 14 members preferred the broadening and better defining good cause
alternative.

With regard to the recommendations set forth in paragraphs 2 through 12, the committee supported
the amendments as above.

Contact Persons:
Lorray S.C. Brown
Valetie R. Newman

Email:
lorravb@mplp.org

viewmanwaynecounty.com
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Public Policy Position
ADM File No. 2002-37

The Probate & Estate Planning Section is a voluntary membership
section of the State Bar of Michigan, comprised of 3,645 members. The
Probate & Estate Planning Section is not the State Bar of Michigan and
the position expressed herein is that of the Probate & Estate Planning
Section only and not the State Bar of Michigan. The State Bar position
in this matter is to support the proposed rules with the amendments
recommended by the State Bar committees and sections.

The Probate & Estate Planning Section has a public policy decision-
making body with 23 members. On November 11, 2017, the Section
adopted its position after a discussion and vote at a scheduled meeting.
19 members voted in favor of the Section’s position on 2002-37, 0
members voted against this position, 0 members abstained, 4 members
did not vote.

The Probate & Estate Planning Section Supports ADM File No. 2002-37.

Explanation
ADM File No. 2002-37 — E-Filing and Electronic Records Court Rule Amendments

The rules are required to be in place to enable SCAO’s e-Filing vendor to begin programming the
statewide solution. In addition, the proposal would move existing language into MCR 1.109 as a way
to, for the first time, include most filing requirements in one single rule, instead of scattered in
various rules. The proposal largely mirrors the administrative orders that most e-Filing pilot projects
have operated under, but contains some significant new provisions. For example, courts would be
required to maintain documents in an electronic document management system, and the electronic
record would be the official court record.

Our review has identified a number of issues with the amendments. Some of the issues will have an
immediate impact on probate cases if the proposed rules are not modified. Other issues are
identified here in order to create awareness on the part of the Supreme Court and the State Court
Administrative Office (SCAO) that the items must be addressed as these rules become refined. It is
likely that drafts of specific proposed probate court rule amendments will be developed for
submission by the committee.

Please note that the following is an initial list, which will be refined and likely be added to over time:

e ‘The email address, if known, should be added to the required caption information. MCR
1.109D)(1)(b).

Position Adopted: November 11, 2017 1
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‘ PROBATE & ESTATE PLANNING SECTION

While not a court rule issue, a line\request for e-mail addresses must be added to coutt
forms.

The list of documents previously identified in 5.114(B)(1) as requiring authentication by
verification under oath or penalties of perjury needs to be reinstated either in the modified
1.109 or within the probate rules. These documents are not all specifically identified other
than in 5.114(B)(1), therefore the current language of 1.109(D)(3) effectively removes the
signing requirement.

The new requirement contained in MCR 1.109(D)(2)(c) to include a family case inventory
should be removed in relation to probate proceedings. This information has little relevance
in relation to probate proceedings such as decedent estates, trusts and mental health cases.
The additional filing requirement could also prove onerous to parties in many instances
where they do not have access to such information. Currently, many filers simply leave this
information blank on guardianship forms because they do not know the information.

Proof of setvice\e-setvice for probate filings must be addressed in greater detail. A separate
rule must be created or provisions made part of an existing court rule.

Greater specificity is necessary on allowing documents to be sent electronically for other
than filing (i.e., inventory info, etc.). A separate rule must be created or provisions made part
of an existing court rule. MCR 1.109(G)(3)(b).

A separate rule should be created for probate proceedings regarding the good cause
exception\safe harbor for items that do not have to be filed electronically. It is imperative
that the issue of filing original wills be addressed as part of this issue. MCR 1.109(G)(3)(c).

Clarification regarding protocols for notification of the rejection of a filing must be
developed, including the following issues:

o Should an SCAO e-form\notification be created? (this would address statewide
technical rejections)

o The interplay between a statewide system (technical) rejection (MCR 1.109(G)(5)(c))
and a subsequent notification by a court of rejection for substantive reasons
(jurisdiction, venue, etc.). (MCR 1.109(G)(5)(a)(iil)) must be clarified.

E-service process issues must also be addressed. Simultaneous e-service (which the filing
system has the capability to perform) cannot be utilized if the hearing date is not available
when the pleading is filed. MCR 1.109(G)(6). For example, when a party submits a motion
for filing but the court sets a hearing date, simultaneous e-service will require the court to
create and serve the notice of hearing separately from other documents once a date has been
assigned. In addition, there are instances when a party may not want to immediately serve a
document that has been filed with the court. Simultaneous service also removes a party’s

option to serve a document only after they know the court has officially accepted it for
filing.

The same issue for e-service process relates to e-service transactions. A probate court rule
amendment is desirable.
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‘ PROBATE & ESTATE PLANNING SECTION

e Consideration needs to also be given on how to handle instances where there are multiple
interested persons that require service of documents throughout the life of a case, but not all
individuals become registered users of the e-filing system.

Contact Person: David P. Lucas
Email: dlucas@veflaw.com

Position Adopted: November 11, 2017 3
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E ‘ FAMILY LAW SECTION

Public Policy Position
ADM File No. 2002-37

The Family Law Section is a voluntary membership section of the State
Bar of Michigan, comprised of 2,859 members. The Family Law
Section is not the State Bar of Michigan and the position expressed
herein is that of the Family Law Section only and not the State Bar of
Michigan. The State Bar position in this matter is to support the
proposed rules with the amendments recommended by the State Bar
committees and sections.

The Family Law Section has a public policy decision-making body with
21 members. On November 16, 2017, the Section adopted its position
after a discussion and vote at a scheduled meeting. 15 members voted
in favor of the Section’s position on 2002-37, 0 members voted against
this position, 0 membets abstained, 6 members did not vote.

The Family Law Section Supports ADM File No. 2002-37 with Recommended
Amendments.

Explanation

Generally speaking, the Family Law Council suppotts the proposed Court Rule amendments of
ADM File No. 2002-37. However, not every single proposed rule change in ADM File No. 2002-37
will impact Family Law/Domestic Relations practice. The Family Law Section's suppottive vote and
comments are limited to those provisions that we believe will have an impact on our practice. The
Family Law Council voted in favor of the following changes in ADM File No. 2002-37, as written:

e MCR 1.109, generally;

e MCR 1.109(D)(2)(c)(ii) regarding Family Inventory;

e MCR 1.109(D)(8) regarding standards for filing documents under seal;

e MCR2.107,2.113, and 2.114

e MCR 3.206(A) regarding labels for pleadings and identifying information for minor children;
e MCR 3.206(B) regarding Verified Statements;

e MCR 3.901, 3.931, and 3.961 regarding captioning in delinquency cases

e MCR 8.119(D)(4) regarding the Official Court Record

The Family Law Council takes no position with regard to the following proposed amendments in
ADM File No. 2002-37:

e MCR 4.302

Position Adopted: November 16, 2017 1
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E ‘ FAMILY LAW SECTION

rrmsn fa

¢ MCRS5.113
e MCRS5.114
e MCR 6.001
e MCR6.101
e MCRS8.117

The Family Law Section also recently voted on a proposed amendment to MCR 3.206(D) & (1) ,
which would impact captioning in Domestic Relations matters. This vote occurred within the past
year, and was independent of ADM File No. 2002-37. The proposed language is relevant to the
proposed changes in ADM File No. 2002-37, and the Family Law Council believed this would be a
good opportunity to introduce these changes, and make them part of the ADM File No. 2002-37
package as a "Friendly Amendment". This proposal would only affect captioning in Domestic
Relations/Family Law cases. The following is the specific language the Family Law Council would
like to see proposed:

MCR 3.206
[(A) -(C) unchanged]

(D) Designation of Parties. The party who initiates a case by a complaint or petition
is designated as the Petitioner and the responding party is designated as the
Respondent. Parties who initiate a case by a joint petition are designated as Petitioner
A and Petitioner B. These designations will remain the same throughout the action
and in any postjudgment proceedings. To the extent that court rules outside of
subchapter 3.200 are applicable to Domestic Relations Actions, the term “plaintiff’
will mean petitioner, and “defendant” will mean respondent.

(E) Captions. In an action for divorce, separate maintenance or annulment, the case
caption must be substantially in the following form: "Regarding the Matrriage of
[petitionet's name] and [respondent's name or joint petitionet’s name]." In actions
for child support or child custody which are not divorce, separate maintenance, or
annulment cases, the caption must be in substantially the following form: "Regarding
the Child[ren] of [petitionet's name] and [respondent's name ot joint petitionetr’s
name]." In an action for paternity or revocation of paternity, the case caption will be
as set forth in MCR 2.113(C)(1), except that the filing partv will be designhated as
petitioner, and the responding party as respondent.

Contact Person: Christopher Harrington
Email: christopheri26@omail.com

Position Adopted: November 16, 2017 2
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E ‘ APPELLATE PRACTICE SECTION

Public Policy Position
ADM File No. 2002-37

The Appellate Practice Section is a voluntary membership section of
the State Bar of Michigan, comprised of 819 members. The Appellate
Practice Section is not the State Bar of Michigan and the position
expressed herein is that of the Appellate Practice Section only and not
the State Bar of Michigan. The State Bar position in this matter is to
support the proposed rules with the amendments recommended by the
State Bar committees and sections.

The Appellate Practice Section has a public policy decision-making
body with 24 members. On November 21, 2017, the Section adopted
its position after an e-discussion and vote. 19 members voted in favor
of the Section’s position on 2002-37, 0 members voted against this
position, 0 members abstained, 5 members did not vote.

The Council supports the uniform set of rules that the Court has adopted for the new statewide e-

filing system, but wishes to share two main concerns for the Court’s consideration as it works to

implement the new rules.

1. Defect Cotrection Procedure Needed. Under new MCR 1.109(D)(0), a court clerk may reject filings
that do not conform to MCR 8.119. Although new MCR 1.10%G)(5)(b) would provide that “a
document submitted electronically 1s considered filed with the court when the transmission to the
electronic-filing system is completed,” and that “[t]egardless of the date a filing is accepted by the clerk
of the court, the date of the filing is the date submitted,” it is not clear how those provisions affect
new MCR1.109(G)(5)(a)(iii), which states that “[a] rejected document is not part of the official court
record.”

Without a specific procedure for resubmitting corrected filings, the Council is concerned that a clerk’s
ability to reject a filing can result in the loss of substantive rights. For example, if a complaint 1s filed
on the last day of a limitations period and is rejected the next day, any attempt to correct the defect
may be futile, since the opposing party could interpose a limitations defense to a corrected-but-late
complaint.

This procedure can also create problems with the record on appeal. For example, if a party
unsuccessfully opposes a motion on the papers, and that party’s brief 1s later rejected, the brief will not
be part of the record. If the party attempts to file a corrected, conforming brief, it may be after the
briefing deadline, which may create problems for properly preserving issues for appeal.

If the Coutt believes that cletks should retain the powet to teject filings, then the Council respectfully
submits that the Court should adopt a defect-correction procedure that allows a party to file a corrected
pleading or paper within a set time, and provide that a cottected filing filed in compliance with the
procedute will be deemed filed on the date and at the time of the otiginal filing.\

Position Adopted: November 21, 2017 1
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E ‘ APPELLATE PRACTICE SECTION

2. Simultaneous Electronic Service. It is unclear from new MCR 1.109(G)(3)(a)(i), MCR
1.109(G)(5)(a) (i), MCR 1.109(G)(6)(a)(i1), and MCR 1.109(G)(6)(b)—(c), whether a document is
electronically served on other parties when submitted for filing or after a clerk approves or rejects a
filing. The Council respectfully submits that electronic service of a document should not be contingent
upon a cletk’s approval or rejection of a filing. The e-filing system should immediately serve a copy of
any document submitted for filing upon all other counsel of record and unrepresented parties.

Contact Person: Joanne Geha Swanson
Email: jswanson@kerrrussell.com

Position Adopted: November 21, 2017 2
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Michael Franck B

December 20, 2017

Larry S. Royster

Clerk of the Coutt
Michigan Supreme Court
P.O. Box 30052

Lansing, MI 48909

RE: ADM File No. 2014-29: Proposed Amendment of Rule 2.602 of the Michigan
Court Rules

Dear Clerk Royster:

At its December 12, 2017 meeting, the Executive Committee of the State Bar of Michigan
considered the above-referenced rule amendment published for comment. In its review, the
Executive Committee considered recommendations from the Civil Procedute & Coutts
Committee and the Access to Justice Committee.

After its review, the Executive Committee voted unanimously to propose amendments to
Alternative B to expand the scope of the rule to apply to pocket judgments as well as
conditional dismissals. In addition, the Executive Committee supports amendments that (1)
remove the requitement that the terms of the settlement agreement be placed on the record
and (2) change “defendant” to “breaching party” and “plaintiff” to “non-defaulting party.”

The Executive Committee suppotts the following amendments to proposed Alternative B for
MCR 2.602 (additions shown in bold undetline and deletions shown in strikethrough):

(A)-(B) [Unchanged.]

© Conditional Dismissal, The court may enter a consent order for conditional dismissal

under the following conditions:

a A consent order for conditional dismissal shall be signed and approved by all

arties and shall clearly state the terms i
foranorder for reinstatement of the case and entry of judgment-if-defendant

2 If the breachmg pa Ltyde&ﬂdaﬂt defaults on the tecms of the settlement

(a) To obtain an order for reinstatetnent of the case and entry of judgment

the non-defaulting partypleiatiff shall file with the court an affidavit
stating that the breaching party defendant defaulted on the terms of

the settlement agreement.

b Plrintiff The non-defaulting party shall serve a copy of an affidavit
of non-compliance on the breaching party defendant at its
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defendant’s current address listed in the cowrt records and file proof of
service with the court,

(] If the order for conditional dismissal states that judgment may
be entered without notice ot further process, the court shall enter
the ptoposed ]udgment upon deten'nmmg the condltlons for

{d} If the order for conditional dismissal does not provide for

immediate entry of fudgment, Fhe affidavic shall be accompanied

by a notice to defendantbreaching party that an order for
reinstatement and for entrv of judement 1s being submitted to the court

for entry if no written objections to its accuracy_ or completeness are
filed with the court clerk within 14 days after service of the notice,

Unless defendantrequestsahesring- an objection is filed within 14

davs afrer service of the notice, an order for reinstatement of the case

and entry of judgment shall be signed by the court and entered.

{de) An objection ine must be verified and state with
yeeificity the reasons that an order for reinstaterment of the case and

entry of judgment should not eater.
{ef) If an ob]ectlon is filed, t513he non-bteachmg p gy sha]l set a

hearing

settleme - and fmu} serve notice of that hearing to all
parties,

{3 For the p urposes of any statute of limitation, an action conditionally dismissed

under this rule 15 deemed to _have been ininated on the date the orighnal

complaint was properly filed,
4 All patties to a conditional dismissal bear the affirmative duty to inform the

court with jurisdiction over that'case of any chanee of address untl the terms

of the settlement agreement have been satisfied.
(O)-(D) [Unchanged, but relettered as (D) & (E)]

We thank the Court for the opportunity to comment on the proposed amendments.

Sincerely,

Janet K. Welch
.. Fxecutive Director

ce Anne Boomer, Administrative Counsel, Michigan Supreme Court
Donald G. Rockwell, President
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November 29, 2017

David J. Weaver
Court Administrator
www.michbarorg United States District Court
For the Eastern District of Michigan
N N 505 Theodote Levin United States Coutthouse
306 Townsend Street 939 \West Lafayette Boulevard

RE: Comment on Proposed Local Rule 5.3

Dear Mtr. Weaver:

On November 17, 2017, the State Bar of Michigan Boatd of Commissioner (the Board)
considered the proposed amendments to Local Rule 5.3. In reaching its decision, the
Board considered recommendations from its United State Courts Comtittee and Civil
Procedure & Courts Committee.

After its review, the Boatd voted unanimously to support, with further recommended
amendments, the proposed amendments to Local Rule 5.3, as the proposed changes
provide litigants, attorneys, and judges clear guidance on the process for sealing documents
in light of Shane Group, Inc. v. Blue Cross Blue Shield of Michigan, 825 F.3d 299 (6" Cir. 2016).

The Board offers the following recommendations for further amendments to Local Rule
5.3;

¢ In subsection (b)(2), strike the “narrowly tailored” condition, as it is unnecessary
and may lead to confusion. It is sufficient for the rule to requite that the motion
to seal comport with controlling case law and the rule itself.

e In the 2017 comments, strike the last sentence regarding third parties, as it is
unnecessary and possibly inconsistent with the terms of the protective order.

¢ The 2017 comments suggest that, in deciding a motion to file under seal, the coutt
will consider whether the movant could have filed a redacted document in lieu of
seeking to seal it. If this is the case, amend the rule to make this clear, so that the
movant understands that it has the burden to explain why redaction alone is not
an adequate alternative.

¢ Standardize the use of “subtule,” “subsection,” and “section,” to avoid confusion.
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Attached is a redline that incorporates these recommended changes as well as a number
of small stylistic amendments.

We thank the Court for the opportunity to convey the Board’s position.

Sincerely,

e Donald G. Rockwell, President, State Bat of Michigan

frdd
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF MICHIGAN
505 THEODORE LEVIN UNITED STATES COURTHOUSE
231 W. LAFAYETTE BOULEVARD
DAVID J. WEAVER DETROIT, MICHIGAN 48226 DIVISIONAL OFFICES
COURT ADMINISTRATOR ANN ARBOR
BAY CITY
313-234-5051 FLINT
Fax 313-234-5399 PORT HURON

NOTICE OF PROPOSED AMENDMENTS TO LOCAL RULES

At their regular meeting on October 2, 2017, the Judges of the United States
District Court for the Eastern District of Michigan approved for publication and
comment amendments to LR 5.3, Civil Material Filed Under Seal.

Please note the proposed amendments to LR 5.3 consist of substantial
changes, essentially substituting and replacing the existing rule. The text of
the proposed rule is below. To review the existing rule, please visit the Court’s
website at www.mied,uscourts.qov.

In order to be assured consideration, comments in writing, which may include
recommended changes to the proposed amended rule, should be received by
the Court no later than December 1, 2017. Comments may be sent to
LocalRules@mied.uscourts.gov or to Local Rules, 505 Theodore Levin United
States Courthouse, 231 W. Lafayette Boulevard, Detroit, Michigan 48226.

LR 5.3 Civil Material Filed Under Seal

(a) Sealing Items Authorized by Statute or Rule. When a statute or a rule other
than this rule authorizes filing a document or other item under seal in a civil
case, the item may be filed without a court order, according to the following
procedure:

(1) A separate notice of filing under seal must be filed before filing ar
a document or other item under seal.

(2) The notice must-include:

(A) i cite the statute or rule authorizing the seal;

(B) ar-identifyieatien and describeptien ef-each item submitted
under seal; and

(©) establishing that the-each items are-is within
the statute or rule authorizing the sealing.
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(b) Sealing Items Not Authorized by Statute or Rule.

(1) Except as ahHewed—authorized by statute or rule, documents
(including settlement agreements) or other items may not be sealed except
by court order. Absent a cm;rt carder aerm itting Seai ing, no item proposed for

(2) A party or other person seeking to file a document or other item
under seal in a civil case under this i .-,ubrule must f||e and serve a
motion to authorlze seallng as provi ided in this subrulethatis-narrowly ared

2—

(3) Procedure for Moving to File Under Seal.

(A) Motion. Any motion to file under seal must be in accordance with
controlling legal authority and contain:

(i) an index of documents or other items which—are
proposed for sealing and, as to each document_or item, whether any other
party objects;

(i)  a description of any non-party or third-party privacy
interests that may be affected if the documents or portions thereof to be
sealed were publicly disclosed on the court record;

(iii) whether the proposed sealed material was designated
as ‘confidential’ under a protective order and by whom;

(iv) for each proposed sealed ot document, a
detailed analysis, with supporting evidence and legal citations, demonstrating
that the request to seal satisfies controlling legal authority;

(v) aredacted version of the document(s) to be sealed, filed
as an exhibit to the motion, unless the proponent of filing is seeking to file the
entire document under seal, in which case a blank sheet shall be filed as an
exhibit. The redacted version must be clearly marked by a cover sheet or other
notation identifying the document as a “REDACTED VERSION OF DOCUMENT(S)
TO BE SEALED”; and
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(vi) an unredacted version, filed as a sealed exh|b|t of the
document that is sought to be filed under seal. Such .
filing _under seal is allowed for the I|m|ted
purpose of resolving the motion to seal without a prior court order. The
unredacted version must be clearly marked by a cover sheet or other notation
identifying the document as an “"UNREDACTED VERSION OF DOCUMENT(S) TO
BE SEALED PURSUANT TO LR 5.3(b)(3)(BA)(iivi).” The unredacted version
must clearly indicate, by highlighting or other method, the portions of the
document which-that are the subject of the motion.

(B) If the Court has not ruled on the sealing motion by the time
the underlying filing must be made (e.g., a motion or brief or exhibits attached
thereto),the dacument anaged to bé 3@5 ecj mav be fieci sra redacted farm

accerdance wth see‘aea—subruie !3 3 (A)(v)

(C) Disposition of Sealing Motion.

(i) The Court may grant a motion to seal only upon a
finding of a compelling reason why certain documents or portions thereof
should be sealed.

(ii)  If the Court grants the sealing motion in whole or in
part, the Court’s sealing order shall specifically reference each document (or
portion thereof) as to which sealing was granted. These documents may be
considered by the Court with regard to the underlying filing. The moving party
shall promptly file each document authorized for sealing in lieu of or as an
exhibit to the underlying filing.

(iii) If the Court denies in part or in whole the sealing
motion:

(1) The unredacted documents filed under seal
under section (B)(iii) remain sealed for purposes of preserving the record with
regard to the court’s ruling on the sealing motion.

{2r—The court will not consider or rely on the
unredacted version of the documents sought to be sealed and as to which the
sealing motion was denied, unless the moving party promptly files the
unredacted version.

(2)

(3) The court may determine that it can rule on the
underlying filing without regard to any documents sought to be sealed and as
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to which sealing was denied (i.e., based upon the redacted document), in
which case it may rule on the filing without further action by the parties.

(4) The court may determine that justice requires, in
order to adjudicate the underlying filing, that a party file additional materials.
The court may adjust briefing and hearing schedules accordingly.

(iv) Statements made in any motions or responses to
motions filed under this rule are not admissible by any party to prove or disprove
any element of a disputed claim or to impeach by a prior inconsistent statement
or contradiction. An order adjudicating a motion filed under this rule does not
create any presumption on any substantive issue in the case.

(¢) Unsealing Documents. When the Court orders an item unsealed, the clerk
will make it publicly available as any other public document.

COMMENTS: Attorneys are cautioned that attempts
to circumvent this rule may result in the imposition of
sanctions.

Sealed settlement agreements are covered by LR
5.3(c)(1). Generally, except in extraordinary
circumstances, the sealing of settlement agreements
is disfavored.

Protective orders are covered under LR 26.4.

The delivery of papers filed under seal to Federal Court
facilities must be in accordance with LR
83.31(a)(3)(B). (7/1/08)

Other material provided by statute, e.g., Qui Tam
cases, are not covered by this rule.

Documents filed electronically must comply with the
Court's ECF Policies and Procedures (Appendix ECF to
these rules).

COMMENTS TO 2017 REVISIONS:

Attorneys are cautioned that there is a strong

presumption in favor of openness as to court records.
The burden of overcoming this presumption is borne by
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the party that seeks to seal documents on the court
record. The burden is a heavy one and only the most
compelling reasons can justify non-disclosure of
judicial records.

For further guidance on the legal standards governing
filing under seal, see Shane Group, Inc. v. Blue Cross
Blue Shield of Michigan, 825 F.3d 299 (6th Cir. 2016),
Beauchamp v. Fed. Home Loan Mortgage Corp., 658
Fed. App'x 202 (6th Cir. 2016), and Rudd Equipment
Co. v. John Deere Const. & Forestry Co., 834 F.3d 589
(6th Cir. 2016).

Parties are encouraged to con5|der redact|eng of
documents prior to filing to-ex s

aﬁe—éeemeé—eeﬁﬁéeﬁtra{—an«d—thus——awé—as an
alternative to a sealing motion. Parties are expected to
confer in detail before a sealing motion is filed in order
to reduce the number of documents which are the
subject of the motion and to otherW|se reach agreement
on the reI|ef requested it as—which—p
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» 5173466300 November 29, 2017

Samuel R. Smith, ITI
G1/-482-6255 Committee Reporter
www,michbarorg Michigan Supreme Coutt
Committee on Model Criminal Jury Instructions
) 7 Michigan Hall of Justice
306 Townsend Sirest P.O. Box 30052
Michaci Franck Building Lansi.ng, MI 48909

o RE: Proposed Model Criminal Jury Instructions 13.1, 13.2, and 13.5
48933-2012 Proposed Model Criminal Jury Instructions 15.23, 15.24, and 15.25

Dear Mt. Smith:

At its November 17 meeting, the Boatd of Commissioners of the State Bar of Michigan
considered the above-referenced model criminal jury instructions published for comment.
In its review, the Board considered recommendations from the Ctiminal Jurisprudence &
Practice Committee. The Board voted unanimously to supportt the proposed criminal jury
insttuctions as published.

Thank you fot the opportunity to convey the Board’s position.

Sincerel

. ‘]m}ét K. Welch
~—Bxecutive Director

ce Donald G. Rockwell, President
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To: Board of Commissioners

From: Governmental Relations Division Staff
Date: January 17, 2018

Re: Governmental Relations Update

This memo includes updates on legislation and court rules on which the State Bar has taken positions.

Legislation

SB 385 — Engagement of Staff Attorneys by Licensed Debt Collection Agencies

SB 385 initially proposed allowing collection agencies to hire in-house counsel to represent
third party clients in court, raising unauthorized practice of law concerns. The Board voted to
oppose SB 385 at its September 27, 2017 meeting. State Bar staff worked with the bill’s
sponsor, Senate staff, and other stakeholders to ensure an amended version of the bill (S-1
version) was introduced to address the Board’s unauthorized practice concerns. The S-1
version passed both the Senate and House and was signed into law on December 28, 2017.
The legislation will go into effect on March 13, 2018.

Court Rules
ADM File No. 2016-11: Amendment of MCR 3.208
The proposed amendments to MCR 3.208 sought to streamline the process for setting
contempt proceedings by allowing an alternative procedure. The Executive Committee voted
to support the proposed amendments. On December 20, 2017, the Court issued an order
adopting the proposed amendments, effective January 1, 2018.

Michigan Indigent Defense Commission (MIDC)
Jonathan Sacks, Executive Director of the MIDC, has accepted the position of Director of
SADO and will be departing the MIDC at the end of this month. Loren E. Khogali, currently
employed by the Federal Defender Office for the Eastern District of Michigan, has been
offered the job to be the new executive director, and is expected to begin next month.

The MIDC met in late December and early January to review the first set of compliance plans
submitted by 132 court system funding units. These compliance plans covered the first four
standards that were approved by LARA in early 2017. Each submitted plan included a cost
analysis. Under the MIDC Act, local funding units would be responsible for continuing to pay
the same amount for indigent defense as they spent in the three years prior to the passage of
the act, and the state would be required to fund the balance. The approved standards (and
compliance plans) would not have to be implemented until the state share of the funding is
provided.
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The 132 submissions can be divided into three general categories:
e Plans and cost analysis approved outright (17)
e Plans approved, but cost analysis not approved (84)

e DPlans and cost analysis not approved (19)

In aggregate, the cost analyses totaled in the submitted plans totaled approximately $87 million.
The total cost of the approved plans (and cost analyses) is close to $7 million.

The next step is for the plans and cost analyses that have not been approved to be resubmitted
by the local system, and the MIDC will review the resubmitted plans in March or April. After
that, the MIDC will put together a budget request to the Michigan Legislature for the state
share of the compliance plans.

Governmental Relations Update
January 17, 2018
Page 2 of 2
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O r d e r Michigan Supreme Court

Lansing, Michigan

October 17, 2017 Stephen J. Matkman,
Chief Justice

ADM File No. 2017-19 Brian K. Zahra

Bridget M. McCormack

David F. Viviano

Proposed Amendment of Rules 2.410 Richard H. Bernstein
and 2.411 and Adoption of New Rule 3.970 Joan L. Larsen

of the Michigan Court Rules Kurtis T. Wilder,

Justices

On order of the Court, this is to advise that the Court is considering an amendment
of Rules MCR 2.410 and 2.4110f the Michigan Court Rules and adoption of MCR 3.970.
Before determining whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to comment on
the form or the merits of the proposal or to suggest alternatives. The Court welcomes the
views of all. This matter also will be considered at a public hearing. The notices and
agendas for public hearings are posted at Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.

[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]

Rule 2.410 Alternative Dispute Resolution

(A) Scope and Applicability of Rule; Definitions.
(1)  [Unchanged.]

(2)  For the purposes of this rule, alternative dispute resolution (ADR) means
any process designed to resolve a legal dispute in the place of court
adjudication, and includes settlement conferences ordered under MCR
2.401; case evaluation under MCR 2.403; mediation under MCR 2.411;
domestic relations mediation under MCR 3.216; child protection mediation
under MCR 3.974; and other procedures provided by local court rule or
ordered on stipulation of the parties.

(B)-(F) [Unchanged.]

Rule 2.411 Mediation

(A)  Scope and Applicability of Rule; Definitions.
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(D

)

2

This rule applies to cases that the court refers to mediation as provided in
MCR 2.410. MCR 3.216 governs mediation of domestic relations cases.
MCR 3.970 governs mediation in child protective proceedings.

[Unchanged.]

(B)-(G) [Unchanged.]

[New] MCR 3.970 Child Protection Mediation

(A)

(B)

©

Scope and Applicability of Rule; Definitions.

(D
(2)

This rule applies to the mediation of child protective proceedings.

"Mediation" includes dispute resolution processes in which a neutral third
party facilitates communication between parties, assists in identifying
issues, and helps explore solutions to promote a mutually acceptable
settlement. A mediator or facilitator has no authoritative decision-making
power.

ADR Plan. Each trial court that submits child protective proceedings to mediation
processes under this rule shall either incorporate the process into its current ADR
plan, or if the court does not have an approved ADR plan, adopt an ADR plan by
local administrative order under MCR 2.410(B).

Order for Mediation.

(D

2

3)

At any stage in the proceedings, after consultation with the parties, the
court may order that a case be submitted to mediation.

Unless a court first conducts a hearing to determine whether mediation is
appropriate, the court shall not refer a case to mediation if the parties are
subject to a personal protection order or other protective order. The court
may order mediation without a hearing if a protected party requests
mediation.

Unless the specific rule under which the case is referred provides otherwise,
in addition to other provisions the court considers appropriate, the order
shall:

(a)  specify, or make provision for selection of, the mediation provider;
and

(b)  provide time limits for initiation and completion of the mediation
process.
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(D)

(E)

(F)

4

3

The order may require attendance at mediation proceedings as provided in
subrule (D).

Objections to Mediation. A party may object to an order to mediate by filing a
motion.

A motion must be decided before the parties meet at a mediation session.

Attendance at Mediation Proceedings.

(1)

)

)

4

Attendance of Counsel. The court may direct that the attorneys
representing the parties attend mediation proceedings. If the attorney
representing a party is unable to attend, another attorney associated with the
representing attorney may attend, but must be familiar with the case.

Presence of Parties. The court may direct that the parties to the action and
other persons:

(a)  be present at the mediation proceeding or be immediately available
by some other means at the time of the proceeding; and

(b) have information and authority adequate for responsible and
effective participation in the proceeding for all purposes.

The court's order may specify whether the availability is to be in person or
by other means.

Except for legal counsel, the parties may not bring other persons to the
mediation session unless permission is first obtained from the mediator,
after notice to opposing counsel.

Failure to appear. The failure of a party to appear in accordance with this
rule may be considered a contempt of court.

Selection of the Mediator.

(1)

)

The parties may stipulate to the selection of a mediator. A mediator
selected by agreement of the parties need not meet the qualifications set
forth in subrule (H). The court must appoint a mediator stipulated to by the
parties, provided the mediator is willing to serve within a period that would
not interfere with the court's scheduling of the case. If the parties do not
stipulate to a particular mediator, the court may select a Community
Dispute Resolution Program (CDRP) center or other mediator who meets
the requirements of subrule (H).

The rule for disqualification of a mediator is the same as that provided in
MCR 2.003 for the disqualification of a judge. The mediator must
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promptly disclose any potential basis for disqualification.

Scheduling and Mediation Process.

(1)

(2)

(3)

4

(5)

(6)

Scheduling. The order referring the case for mediation shall specify the
time within which the mediation is to be completed. A copy of the order
shall be sent to each party, the CDRP center or the mediator selected. Upon
receipt of the court's order, the CDRP center or mediator shall promptly
confer with the parties to schedule mediation in accordance with the order.
The mediator may direct the parties to submit in advance, or bring to the
mediation, documents or summaries providing information about the case.

The mediator must make reasonable inquiry as to whether either party has a
history of a coercive or violent relationship with the other party.
Throughout the mediation process, the mediator must make reasonable
efforts to screen for the presence of coercion or violence that would make
mediation physically or emotionally unsafe for any participant or that
would impede achieving a voluntary and safe resolution of issues. A
reasonable inquiry includes the use of the domestic violence screening
protocol for mediators provided by the State Court Administrative Office as
directed by the Supreme Court.

Mediation Process. The mediator shall discuss with the parties and
counsel, if any, the facts and issues involved. Mediation participants may
ask to meet separately with the mediator throughout the mediation process.
The mediation will continue until: an agreement is reached, the mediator
determines that an agreement is not likely to be reached, the end of the first
mediation session, or until a time agreed to by the parties. Additional
sessions may be held as long as it appears to the mediator that the process
may result in an agreement.

Following their attendance at a mediation session, a party may withdraw
from mediation without penalty at any time.

Completion of Mediation. Within two days after the completion of the
mediation process, the CDRP center or the mediator shall so advise the
court, stating only: the date of completion of the process, who appeared at
the mediation, whether an agreement was reached, and whether further
mediation proceedings are contemplated. If an agreement was reached, the
CDREP center or the mediator shall submit the agreement to the court within
14 days of the completion of mediation.

Agreements reached in mediation are not binding unless the terms are
incorporated in an order of the court or placed on the record.
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(7)  Confidentiality. Confidentiality in the mediation process is governed by
MCR 2.412. However, previously uninvestigated allegations of abuse or
neglect identified during the mediation process are not confidential and
may be disclosed.

(H) Qualification of Mediators.

(1)  To be eligible to serve as a mediator in child protection cases, a person
must meet the following minimum qualifications:

(@) Complete a general civil or domestic relations mediation training
program approved by the State Court Administrator providing the
generally accepted components of mediation skills;

(b)  Have one or more of the following;:

(1) Juris doctor degree, graduate degree in conflict resolution or a
behavioral science, or 5 years of experience in the child
protection field; or

(i1)) 40 hours of mediation experience over two years, including
mediation, co-mediation, observation, and role-playing in the
context of mediation.

(¢)  Upon completion of the training required under subrule (H)(1)(a),
observe two general civil or domestic relations mediation
proceedings conducted by an approved mediator, and conduct one
general civil or domestic relations mediation to conclusion under the
supervision and observation of an approved mediator.

(d) Complete a 15-hour advanced training program on child protection
mediation practice and an 8-hour training program on domestic
violence screening approved by the State Court Administrator.

(2)  Approved mediators are required to complete 8 hours of advanced
mediation training during each 2-year period.

(3)  Additional requirements may not be imposed upon mediators.

Staff Comment. The proposed amendments of MCR 2.410 and MCR 2.411 and
adoption of the new MCR 3.970 would provide explicit authority for judges to order
mediation in child protection proceedings.
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The staff comment is not authoritative construction by the Court. In addition,
adoption of a new rule or amendment in no way reflects a substantive determination by
this Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Supreme Court Clerk in writing or
electronically by February 1, 2018, at P.O. Box 30052, Lansing, MI 48909, or

2017-19. Your comments and the comments of others will be posted under the chapter
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters

page.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

October 17, 2017 e W e
3

‘4
Clerk
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‘ Access to Justice Policy Committee

Public Policy Position
ADM 2017-19

The Access to Justice Policy Committee Supports ADM 2017-19 with Amendments

Explanation

ADM 2017-19 proposes a new rule granting judges authority to order mediation in child protection
cases and sets forth the mediation process.

In general, mediation can be a useful tool in child protection cases and has the potential, in appropriate

cases, to lead to a better outcome for a parent than trial. The rule provides a number of provisions

that are protective of parties, including parties who are subject to domestic violence, including:

mediation is nonbinding;

unless the court holds a hearing, the court shall not refer a case to mediation if there is a PPO
or other protective order;

parties may otherwise object to a mediation order; and

mediators are required to screen for domestic violence using the SCAO protocol.

The committee, however, offers the following recommendations to further improve the child
protection mediation process, which are also detailed in the attached redline of the rule proposal:

1.

The committee recommends that fees are addressed in MCR 3.970(C)(3). Under the proposed
rule, the court has the authority to appoint a mediator and the parties may stipulate to a
mediator. However, the rule is silent on apportionment of costs, if any. The committee
recommends that the rule provide for cost sharing between parties. In addition, the committee
recommends adding the following language to protect low-income parties:

If a party qualifies for a waiver or suspension of fees under MCR 2.002 or the
court determines that the party is unable to pay the cost of the mediator
provider and free or low-cost mediation services are not available, the court
shall not order a party to pay any portion of the mediation fees.

The committee recommends that the Court add grounds for objections to mediation in MCR
3.970(D). A central principle of mediation is that parties must have the capacity to
meaningfully participate in the process to reach a mutually satisfactory resolution. The rule
already accounts for cases where a PPO exists; however, there are many other reasons why a
case may not be appropriate for mediation. Additionally, where parties have taken significant
steps toward resolving the issues, mediation may not be necessary or helpful and this should
be a ground to object. The committee recommends inserting language from MCR 3.216(D),
the domestic relations mediation rule, that sets out specific reasons for objecting in addition
to a ground based on past efforts (subparagraph (e) below):

Cases may be exempt from mediation on the basis of the following:

Position Adopted: January 17, 2018 1
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‘ Access to Justice Policy Committee

(a) domestic abuse, unless attorneys for both parties will be present at the
mediation session;

(b) inability of one or both parties to negotiate for themselves at the
mediation, unless attorneys for both parties will be present at the
mediation session;

(c) reason to believe that one or both parties' health or safety would be
endangered by mediation;

(d) a showing that the parties have made significant efforts to resolve the
issues such that mediation is likely to be unsuccessful; or

(e) for other good cause shown.

3. The committee recommends that the rules require all mediators to meet the qualifications
requirements set out in MCR 3.970(H), unless parties can show an agreed mediator is
otherwise qualified. As proposed, MCR 3.970(H) provides that qualifications for mediators
include (1) completion of SCAO mediation training; (2) a JD, graduate degree or 5 years’
experience in child protection; or 40 hours of mediation experience over two years; (3)
observation of two mediation proceedings; and (4) 15 hours advanced training on child
protection mediation and 8 hours on domestic violence screening. However, MCR 3.970(F)(1)
provides that a mediator agreed upon by the parties need not meet the qualifications
requirement. While parties may feel more comfortable with a particular mediator, it is also
important that mediators have the knowledge and expertise to assist parties in resolving their
dispute. For these reasons, the committee recommends the following (or similar language) be
added at the end of the second sentence of MCR 3.970(F)(1):

“... provided that the parties can demonstrate to the court that the mediator
is otherwise qualified for the specific issues in the case.”

4. The committee is concerned that the proposed rules may raise due process concerns,
specifically with regards to plea agreements. In In e Wagler, 498 Mich 911 (2015), the parties
reached a mediation agreement with a provision that the respondent would enter a plea and
the adjudication would be held in abeyance. When the respondent failed to comply with
services, the court entered an order taking jurisdiction (without advising her of her rights) and
terminated parental rights. The Michigan Supreme Court reversed the court of appeals
affirmance, holding that the manner in which the court assumed jurisdiction violated due
process because it failed to satisfy itself that the plea (in the mediation agreement) was
knowingly made. In order to address this due process concern with respect to plea agreement,
the committee recommends that MCR 3.970(G)(6) be amended to require any mediation
agreement to comply with MCR 3.971, which requires the court to advise a parent of the effect
of a plea.

5. The committee also recommends that parties to the mediation are fully advised of
confidentiality issues. In Iz re Brock, 442 Mich 101 (1993), the Michigan Supreme Court held
that under child protection law, MCL 722.631, privilege (except attorney-client) is abrogated
and may not be used to exclude privileged statements as evidence in a proceeding. There is no
easy solution to this issue and because on substantive issues statutes takes precedent over court
rules, it’s unclear whether this court rule protection for confidentiality will prevail a legal
challenge. Therefore, the committee recommends that the court rule require mediators to

Position Adopted: January 17, 2018 2
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‘ Access to Justice Policy Committee

advise parents of the limits of confidentiality under the court rules and MCL 722.631 so at
least they will be aware.

6. The committee recommends that the court correct the following typographical error: The
added language should reference “MCR 3.970” rather than “MCR 3.974.”

Number who voted in favor and opposed to the position:
Voted For position: 21

Voted against position: 0

Abstained from vote: 2

Did note vote: 3

Contact Person: Valetie Newman
Email: vinewman@waynecounty.com

Contact Person: Lorray S.C. Brown
Email: Jorrayb@mplp.ore

Position Adopted: January 17, 2018 3
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O r d e r Michigan Supreme Court

Lansing, Michigan

October 17,2017 Stephen J. Markman,
Chief Justice

ADM File No. 2017-19 Brian K. Zahra

Bridget M. McCormack
David F. Viviano
Proposed Amendment of Rules 2.410 Richard H. Bernstein

and 2.411 and Adoption of New Rule 3.970 Joan L. Larsen
of the Michigan Court Rules Kurtis T. Wilder,

Justices

On order of the Court, this is to advise that the Court is considering an amendment
of Rules MCR 2.410 and 2.4110f the Michigan Court Rules and adoption of MCR 3.970.
Before determining whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to comment on
the form or the merits of the proposal or to suggest alternatives. The Court welcomes the
views of all. This matter also will be considered at a public hearing. The notices and
agendas for public hearings are posted at Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.

[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]

Rule 2.410 Alternative Dispute Resolution

(A)  Scope and Applicability of Rule; Definitions.
(I)  [Unchanged.]

(2)  For the purposes of this rule, alternative dispute resolution (ADR) means
any process designed to resolve a legal dispute in the place of court
adjudication, and includes settlement conferences ordered under MCR
2.401; case evaluation under MCR 2.403; mediation under MCR 2.411;
domestic relations mediation under MCR 3.216; child protection mediation
under MCR-3-974 3 970; and other procedures provided by local court
rule or ordered on stipulation of the parties.

(B)-(F) [Unchanged.]

Rule 2.411 Mediation

(A)  Scope and Applicability of Rule; Definitions.
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(1

()

2

This rule applies to cases that the court refers to mediation as provided in
MCR 2.410. MCR 3.216 governs mediation of domestic relations cases.
MCR 3.970 governs mediation in child protective proceedings.

[Unchanged. ]

(B)-(G) [Unchanged.]

[New] MCR 3.970 Child Protection Mediation

(A)

(B)

©

Scope and Applicability of Rule; Definitions.

(1
()

This rule applies to the mediation of child protective proceedings.

"Mediation" includes dispute resolution processes in which a neutral third
party facilitates communication between parties, assists in identifying
issues, and helps explore solutions to promote a mutually acceptable
settlement. A mediator or facilitator has no authoritative decision-making
power.

ADR Plan. Each trial court that submits child protective proceedings to mediation
processes under this rule shall either incorporate the process into its current ADR
plan, or if the court does not have an approved ADR plan, adopt an ADR plan by
local administrative order under MCR 2.410(B).

Order for Mediation.

(1

()

3)

At any stage in the proceedings, after consultation with the parties, the
court may order that a case be submitted to mediation.

Unless a court first conducts a hearing to determine whether mediation is
appropriate, the court shall not refer a case to mediation if the parties are
subject to a personal protection order or other protective order. The court
may order mediation without a hearing if a protected party requests
mediation.

Unless the specific rule under which the case is referred provides otherwise,
in addition to other provisions the court considers appropriate, the order
shall:

(a)  specify, or make provision for selection of, the mediation provider;
and

(b)  provide time limits for initiation and completion of the mediation
process: AND

¢by(c) PROVIDE FOR PAYMENT OF COSTS OF MEDIATION. IF A
PARTY QUALIFIES FOR A WAIVER OR SUSPENSION OF
FEES UNDER MCR 2.002, OR THE COURT DETERMINES
THAT THE PARTY IS UNABLE TO PAY THE COST OF
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4)

3
MEDIATION AND FREE MEDIATION SERVICES ARE NOT
REASONABLY AVAILABLE, THE COURT SHALL NOT
ORDER A PARTY TO PAY ANY PORTION OF THE
MEDIATION FEES.

The order may require attendance at mediation proceedings as provided in
subrule (D).

(D) Objections to Mediation. A party may object to an order to mediate by filing a
motion. CASES MAY BE EXEMPT FROM MEDIATION ON THE BASIS OF
THE FOLLOWING:

(1) DOMESTIC ABUSE, UNLESS ATTORNEYS FOR BOTH PARTIES

WILL BE PRESENT AT THE MEDIATION SESSION:;

(2) INABILITY OF ONE OR BOTH PARTIES TO NEGOTIATE FOR

THEMSELVES AT THE MEDIATION, UNLESS ATTORNEYS FOR BOTH

PARTIES WILL BE PRESENT AT THE MEDIATION SESSION;

(3) REASON TO BELIEVE THAT ONE OR BOTH PARTIES’ HEALTH OR

SAFETLY WOULD BE ENDANGERED BY MEDIATION;

(4) A SHOWING THAT THE PARTIES HAVE MADE SIGNIFICANT

EFFORTS TO RESOLVE THE ISSUES SUCH THAT MEDIATION IS LIKELY

TO BE UNSUCCESSFUL:; OR

(5) FOR OTHER GOOD CAUSE SHOWN.

A motion must be decided before the parties meet at a mediation session.

(1)

2

€)

(4

H(E) Attendance at Mediation Proceedings.

Attendance of Counsel. The court may direct that the attorneys
representing the parties attend mediation proceedings. If the attorney
representing a party is unable to attend, another attorney associated with the
representing attorney may attend, but must be familiar with the case.

Presence of Parties. The court may direct that the parties to the action and
other persons:

(a)  be present at the mediation proceeding or be immediately available
by some other means at the time of the proceeding; and

(b)  have information and authority adequate for responsible and
effective participation in the proceeding for all purposes.

The court's order may specify whether the availability is to be in person or
by other means.

Except for legal counsel, the parties may not bring other persons to the
mediation session unless permission is first obtained from the mediator,
after notice to opposing counsel.

Failure to appear. The failure of a party to appear in accordance with this
rule may be considered a contempt of court.
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{E3(F) Selection of the Mediator.

(1

2

The parties may stipulate to the selection of a mediator. A mediator
selected by agreement of the parties need not meet the qualifications set
forth in subrule (H). The court must appoint a mediator stipulated to by the
parties, provided the mediator is willing to serve within a period that would
not interfere with the court's scheduling of the case AND PROVIDED THE
PARTIES CAN DEMONSTRATE TO THE COURT, AND THE COURT
FINDS, THAT THE MEDIATOR IS OTHERWISE QUALIFIED FOR THE
SPECIFIC ISSUES IN THE CASE. If the parties do not stipulate to a
particular mediator, the court may select a Community Dispute Resolution
Program (CDRP) center or other mediator who meets the requirements of
subrule (H).

The rule for disqualification of a mediator is the same as that provided in
MCR 2.003 for the disqualification of a judge. The mediator must promptly
disclose any potential basis for disqualification.

£E3((G) Scheduling and Mediation Process.

(1

2)

3)

)

Scheduling. The order referring the case for mediation shall specify the
time within which the mediation is to be completed. A copy of the order
shall be sent to each party, the CDRP center or the mediator selected. Upon
receipt of the court's order, the CDRP center or mediator shall promptly
confer with the parties to schedule mediation in accordance with the order.
The mediator may direct the parties to submit in advance, or bring to the
mediation, documents or summaries providing information about the case.

The mediator must make reasonable inquiry as to whether either party has a
history of a coercive or violent relationship with the other party.
Throughout the mediation process, the mediator must make reasonable
efforts to screen for the presence of coercion or violence that would make
mediation physically or emotionally unsafe for any participant or that
would impede achieving a voluntary and safe resolution of issues. A
reasonable inquiry includes the use of the domestic violence screening
protocol for mediators provided by the State Court Administrative Office as
directed by the Supreme Court.

Mediation Process. The mediator shall discuss with the parties and counsel,
if any, the facts and issues involved. Mediation participants may ask to
meet separately with the mediator throughout the mediation process. The
mediation will continue until: an agreement is reached, the mediator
determines that an agreement is not likely to be reached, the end of the first
mediation session, or until a time agreed to by the parties. Additional
sessions may be held as long as it appears to the mediator that the process
may result in an agreement.

Following their attendance at a mediation session, a party may withdraw
from mediation without penalty at any time.
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(6)

(7

(1

2

5
Completion of Mediation. Within two days after the completion of the
mediation process, the CDRP center or the mediator shall so advise the
court, stating only: the date of completion of the process, who appeared at
the mediation, whether an agreement was reached, and whether further
mediation proceedings are contemplated. If an agreement was reached, the
CDRP center or the mediator shall submit the agreement to the court within
14 days of the completion of mediation.

Agreements reached in mediation are not binding unless the terms are
incorporated in an order of the court or placed on the record AND THE
COURT COMPLIES WITH MCR 3.971.

Confidentiality. Confidentiality in the mediation process is governed by
MCR 2.412. However, previously uninvestigated allegations of abuse or
neglect identified during the mediation process are not confidential and
may be disclosed. THE MEDIATOR SHALL ADVISE THE PARTIES,
ORALLY AND IN WRITING, OF THE RULES REGARDING
CONFIDENTIALITY UNDER MCR 2.412 AND MCL 722.631.

(GH(H) Qualification of Mediators.

To be eligible to serve as a mediator in child protection cases, a person
must meet the following minimum qualifications:

(a) Complete a general civil or domestic relations mediation training
program approved by the State Court Administrator providing the
generally accepted components of mediation skills;

(b)  Have one or more of the following:

(1) Juris doctor degree, graduate degree in conflict resolution or a
behavioral science, or 5 years of experience in the child
protection field; or

(i) 40 hours of mediation experience over two years, including
mediation, co-mediation, observation, and role-playing in the
context of mediation.

(¢)  Upon completion of the training required under subrule (H)(1)(a),
observe two general civil or domestic relations mediation
proceedings conducted by an approved mediator, and conduct one
general civil or domestic relations mediation to conclusion under the
supervision and observation of an approved mediator.

(d) Complete a 15-hour advanced training program on child protection
mediation practice and an 8-hour training program on domestic
violence screening approved by the State Court Administrator.

Approved mediators are required to complete 8 hours of advanced
mediation training during each 2-year period.
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(3)  Additional requirements may not be imposed upon mediators.

Staff Comment:. The proposed amendments of MCR 2.410 and MCR 2.411 and
adoption of the new MCR 3.970 would provide explicit authority for judges to order
mediation in child protection proceedings.
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The staff comment is not authoritative construction by the Court. In addition,
adoption of a new rule or amendment in no way reflects a substantive determination by
this Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Supreme Court Clerk in writing or
electronically by February 1, 2018, at P.O. Box 30052, Lansing, MI 48909, or
ADMcomment(@courts.mi.gov. When filing a comment, please refer to ADM File No.
2017-19. Your comments and the comments of others will be posted under the chapter
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters

page.

L, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

October 17, 2017 e W e

N 1]
Clerk
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From: Bcaprathe <bcaprathe@netscape.net>

Sent: Wednesday, November 01, 2017 11:51 AM

To: ADMcomment

Cc: Jane; John Stark

Subject: Fwd: Using Mediation in Foster Care Cases (ADM2017-19).

I wholeheartedly agree oh the all the reasons stated by "Mediation.com" in the below comments titled "Using
Mediation in Foster Care Cases." I would be happy to testify accordingly, if necessary.

Thanks,

Bill Caprathe

Begin forwarded message:

From: "Mediation.con/Arbitration.com” <info@mediation.com>
Date: November 1, 2017 at 10:12:35 AM EDT

To: beaprathe(@netscape.net

Subject: Using Mediation in Foster Care Cases

Having trouble viewing this email? Click here

i o

i i
®

Medi&mmnmm Arbitra taon

Stay out of court.

Visit our Blog

Mediation.com Blo

Arbitration.com Blo
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Mediation is an effective tool when dealing with family law
issues. In the last few years, the use of mediation in foster
care, adoption and dependency and neglect cases has
risen exponentially. More communities recognize the
efficacy of this tool, spurring them to adopt new mediation
programs to address these issues. The traditional
adversarial process involved in foster care and child
protection cases often has inherent shortcomings that do
not serve the best interests of the child or the parties
involved. As such, mediation provides an effective
alternative.: Read more

the Month

Mediation.com

See All Mediators of the Month

Arbitration.com

Arbitration.com
Mark Astarita

Sep Al Arbitrators of the Month

ecent

Formulating a Child Safety Plan in Foster Care
Mediation

Possible Solutions 1o Non-Compele lssues

Binding Arbitration of Property Tax Disagreements

Understanding Arbitration of Securities Issues

G Why Should | Consider Using Mediation for my
Foster Care Case?

A: Because mediation involves all of the necessary parties
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way to promote your law firm or practice.
We can make one for you!
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who fully participate in the process, it is more likely that they
will arrive at a longer-lasting agreement that will help avoid
more litigation in the future. The agreement can outline
terms that are more acceptable to all the parties. Read
more

O What Are the Major Benefits of Using Mediation in
Non-Compete Agreements

A: Mediating non-compete agreements can often result in

3 Why Should not | Litigate my Property Tax Case in

Court? Here's the list of Whiteboard Videos that

we've created:
A. Litigating a property tax issue in court is seldom worth http:/vaww. mediation.com/blog/whiteboard-
the financial toll. The property owner must usually pay court animation/
costs along with expensive attorney’s fees. Fead more

3 What Gualities Should | Look for in a Securities
Arbitrator?

inciicuals maived in FINRA. 1t s important to selec Mediation.com & Arbitration.com

someone with expertise in securities matters because these have a mission to make

are often complex and ridden with complexities that require mediation and arbitration easier
for you - with a directory of
mediators/arbitrators from every
specialty, in every state. Start
now by searching for a
mediation/arbitration attorney or
mediator/arbitrator near you.

EFmail Us

Our comprehensive directory is
designed to be an easy-to-use
tool to help you find the
mediation/arbitration
professionals to help you.

. Find
Mediation
Attorneys

. Or
Mediators
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Mebvertise WIth Us
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business? Mediation.com &
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services and what better way to
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learn more about our advertising
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info@mediation.com or

info@arbitration.com
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Using Mediation in Foster Care Cases | Mediation Matters

Mediation is an effective tool when dealing with family law issues. In the last few years, the use of
mediation in foster care, adoption and dependency and neglect cases has risen exponentially. More
communities recognize the efficacy of this tool, spurring them to adopt new mediation programs to
address these issues. The traditional adversarial process involved in foster care and child protection
cases often has inherent shortcomings that do not serve the best interests of the child or the parties
involved. As such, mediation provides an effective alternative.

In mediation, the parties can freely discuss the issues that are important to them. The process is
confidential, so they do not have to worry about saying things that can be used against them in court.
Biological parents and foster parents may have grievances to air and concerns they wish to address, such
as drug problems, discipline issues or a lack of contact. They can also communicate about difficult
emotions in a safe environment. Meanwhile, attorneys involved can work together to solve the unique
problems facing the family in an honest and candid manner without being concerned about how these
issues will reflect on their clients in a court setting.

Foster care mediation involves specially trained objective professionals who help facilitate communication
between the parties. Other people concerned about the child’s welfare may also be brought into the
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conversation, such as social workers or extended family members. During the mediation process, the
mediator helps identify issues that need to be resolved. He or she then helps the parties solve these
problems. Solutions may involve creating a safety plan, establishing a visitation schedule, considering
how to address financial needs and other creative solutions. If the parties are able to reach an
agreement, this agreement is memorialized in writing.
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O r d e r Michigan Supreme Court

Lansing, Michigan

October 17, 2017 Stephen J. Markman,
Chief Justice

ADM File No. 2015-26 Brian K. Zahra

Bridget M. McCormack
David F. Viviano

Proposed Addition of Richard H. Bernstein
New Rule 3.808 of the ]ositn L. Lsilrsen
Michigan Court Rules Kurtis T. Wilder,

Justices

On order of the Court, this is to advise that the Court is considering an addition of
Rule 3.808 of the Michigan Court Rules. Before determining whether the proposal
should be adopted, changed before adoption, or rejected, this notice is given to afford
interested persons the opportunity to comment on the form or the merits of the proposal
or to suggest alternatives. The Court welcomes the views of all. This matter also will be
considered at a public hearing. The notices and agendas for public hearings are posted at
Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.

Rule 3.808 Finalizing Adoption; Findings of Court

Before entering a final order of adoption, the trial court shall determine that the
adoptee is not the subject of any pending proceedings on rehearing or reconsideration, or
on appeal from a decision to terminate parental rights. The trial court shall make the
following findings on the record:

That any appeal of the decision to terminate parental rights
has reached disposition; that no appeal, application for leave
to appeal, or motion for rehearing or reconsideration is
pending; and that the time for all appellate proceedings in this
matter has expired.

Staff Comment: The proposed addition of Rule 3.808 is consistent with § 56 of the
Michigan Adoption Code, MCL 710.56. This new rule arises out of /n re JK, 468 Mich
202 (2003), and In re Jackson, 498 Mich 943 (2015), which involved cases where a final
order of adoption was entered despite pending appellate proceedings involving the
adoptee children. Although the Michigan Court of Appeals has adopted a policy to
suppress in its register of actions and online case search tool the names of children (and
parents) who are the subject of appeals from proceedings involving the termination of
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parental rights, this information remains open to the public. Therefore, in order to make
the determination required of this new rule, a trial court may contact the clerk of the
Michigan Court of Appeals, the Michigan Supreme Court, or any other court where
proceedings may be pending.

The staff comment is not an authoritative construction by the Court. In addition,
adoption of a new rule or amendment in no way reflects a substantive determination by
this Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Office of Administrative Counsel in
writing or electronically by February 1, 2018, at P.O. Box 30052, Lansing, MI 48909, or

2015-26. Your comments and the comments of others will be posted under the chapter
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters

page.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

October 17, 2017 e W e
3

‘4
Clerk
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‘ Access to Justice Policy Committee

Public Policy Position
ADM 2015-26

The Access to Justice Policy Committee Supports ADM 2015-26

Explanation

The Court proposes adding a new rule, MCR 3.808, which would require a court to determine that
the adoptee is not subject to any pending proceedings on rehearing or reconsideration, or on appeal
from a decision to terminate parental rights prior to entering a final order of adoption. The proposed
addition of MCR 3.808 is consistent with Section 56 of the Michigan Adoption Code, MCI. 710.56,
and the Michigan Supreme Court’s rulings in Ir re JK, 468 Mich 202 (2003) and Iz re Jackson, 498 Mich
943 (2015). Both of these cases involved a final order of adoption that was entered even though there
were pending appellate proceedings involving the adoptee children.

The committee believes that the proposed addition of MCR 3.808 serves the interests of all parties to
such proceedings and is an effort to correct a clearly identified gap in the existing process; therefore,
the Committee supports ADM 2015-26.

Number who voted in favor and opposed to the position:
Voted For position: 20

Voted against position: 0

Abstained from vote: 0

Did note vote: 6

Contact Person: Valerie Newman
Email: vnewman@waynecounty.com

Contact Person: Lorray S.C. Brown
Email: Jorrayh@mplp.ote

Position Adopted: January 11, 2018 1
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O r d e r Michigan Supreme Court

Lansing, Michigan

October 17, 2017 Stephen J. Markman,
Chief Justice

ADM File No. 2016-13 Btian K. Zahra

Bridget M. McCormack
. David F. Viviano
Proposed Addition of Rule 3.810 Richard H. Bernstein

of the Michigan Court Rules Joan L. Larsen
Kurts T. Wilder,

Justices

On order of the Court, this is to advise that the Court is considering adoption of a
new Rule 3.810 of the Michigan Court Rules. Before determining whether the proposal
should be adopted, changed before adoption, or rejected, this notice is given to afford
interested persons the opportunity to comment on the form or the merits of the proposal
or to suggest alternatives. The Court welcomes the views of all. This matter also will be
considered at a public hearing. The notices and agendas for public hearings are posted at
Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.

Rule 3.810 Transcripts for Purposes of Appeal. In an appeal following the
involuntary termination of the parental rights of a putative father, if
the court finds that the respondent is financially unable to pay for the
preparation of transcripts for appeal, the court must order transcripts
prepared at public expense.

Staff comment: The proposed new rule would require a court to provide an
indigent putative father whose rights are terminated under the Adoption Code with
transcripts for the purposes of appeal, similar to the requirement in MCR 3.977(J) for
putative fathers whose rights are terminated under the Juvenile Code.

The staff comment is not an authoritative construction by the Court. In addition,
adoption of a new rule or amendment in no way reflects a substantive determination by
this Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Office of Administrative Counsel in
writing or electronically by February 1, 2018, at P.O. Box 30052, Lansing, MI 48909, or
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ADMcomment@courts.mi.gov. When filing a comment, please refer to ADM File No.
2016-13. Your comments and the comments of others will be posted under the chapter
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters

page.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

October 17, 2017 e T e
N N

Clerk
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‘ Access to Justice Policy Committee

Sewrk Bap or Matzcan

Public Policy Position
ADM 2016-13

The Access to Justice Policy Committee Supports ADM 2016-13

Explanation

ADM 2016-13 creates new MCR 3.810, which would require the court to prepare transcripts at the
public’s expense for indigent putative fathers for appeals of involuntary termination of parental rights
orders. The committee notes that the rule language is similar to the language set forth in the juvenile
code. The committee supports the new rule proposal, as it increase access to justice for indigent
putative fathers who would otherwise be unable to pay for transcripts to appeal an order terminating
their parental rights.

Number who voted in favor and opposed to the position:
Voted For position: 20

Voted against position: 0

Abstained from vote: 0

Did note vote: 6

Contact Person: Valerie Newman
Email: voewman@waynecounty.com

Contact Person: Lorray S.C. Brown
Email: lorrayb@mplp.org

Position Adopted: January 11, 2018 1
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‘ APPELLATE PRACTICE SECTION

Sewrk Bap or Matzcan

Public Policy Position
ADM File No. 2016-13

The Appellate Practice Section Supports ADM File No. 2016-13 with an Amendment.

Explanation

The proposed new rule would require a court to provide an indigent putative father whose rights are
terminated under the Adoption Code with transcripts for the purposes of appeal, similar to the
requirement in MCR 3.977(]) for putative fathers whose rights are terminated under the Juvenile Code.

Our concern is that the putative father may not be the only party who needs to appeal (or who is
indigent and cannot afford transcripts for the appeal) in the context of an adoption code case. In
addition to the putative father, a biological mother (or father) could release their parental rights to
make way for an adoption, and then could decide (within a short time period) to revoke the release.
It is still an adoption code case, but it might not just be a putative father who wants to appeal. In
addition, a child (through the court appointed LGAL) may also want to appeal a decision under the
adoption code.

We propose that the court rule not limit the transcripts for an indigent party to a putative father, but
to any party to the adoption case who is indigent (in almost all cases, that would exclude the
prospective adoptive parents). But it seems inequitable to only allow a putative father to obtain a free
transcript, when there could be other contexts under the adoption code where another party (the
mother, the child, and so on) have a need to appeal, and are also indigent.

We would suggest the following modification:

3.810 Transcripts for Purposes of Appeal. In an appeal following the termination of the
parental rights of a putative father or the refusal to allow a biological mother or father to
revoke consent to release, if the court finds that the appealing party is financially unable
to pay for the preparation of transcripts for appeal, the court must order transcripts prepared
at public expense.

Number who voted in favor and opposed to the position:
Voted For position: 22

Voted against position: 0

Abstained from vote: 0

Did note vote: 1

Contact Person: Joanne Geha Swanson
Email: jswanson{@kerr-tussell.com

Position Adopted: December 15, 2017 1
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Order

October 17,2017

ADM File No. 2017-18

Proposed Amendment of
Rule 3.903 of the Michigan
Court Rules

Michigan Supreme Court
Lansing, Michigan

Stephen J. Markman,
Chief Justice

Brian K. Zahra

Bridget M. McCormack
David F. Viviano
Richard H. Bernstein
Joan L. Larsen

Kurts T. Wilder,

Justices

On order of the Court, this is to advise that the Court is considering an amendment
of Rules 3.903 of the Michigan Court Rules. Before determining whether the proposal
should be adopted, changed before adoption, or rejected, this notice is given to afford
interested persons the opportunity to comment on the form or the merits of the proposal
or to suggest alternatives. The Court welcomes the views of all. This matter also will be
considered at a public hearing. The notices and agendas for public hearings are posted at
Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.
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